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04215 – Mediation Services
Contract & Amendments for Kearns & West, Inc.

Overview
Tier 1 Contract #04215 – Mediation Services was awarded to multiple Contractors to establish a Tier 1 Pre-Qualified Pool.  These awarded Contractors are available to complete Mediation Services via either a Tier 2 Rapid Selection or Tier 2 Solicitation.  The 2nd Tier Handbook on the Contract Webpage for more details on the Tier 2 process.

This contract is awarded to Kearns & West, Inc. in the regions and at the rates listed below. The rates reflected are the Contractor’s Not To Exceed (NTE) hourly rates. These rates include all cost components including travel. Contractors could choose to provide both solo and co-mediation rates. The decision to use co-mediation lies solely with the customer. If co-mediation is not available from this vendor, the Co-Mediation rate is marked with an N/A.

	Region
	Solo-Mediation Rate
	Co-Mediation Rate

	Region 1
	$250
	$400

	Region 2
	$250
	$400

	Region 3
	$250
	$400



	Contractor Point of Contact
Name: Debra Nudelman
Phone: 503.221.1650
Email: dnudelman@kearnswest.com 
	Certifications & Trainings (submitted in 2015)



	
	

	Website: www.kearnswest.com 
OMWBE Cert: MBE – not WA Certified
Credit Cards Accepted: No
Prompt Payment Discount: No
Online Payments Accepted: No
	Authorized Mediators
Debra Nudelman
Annie Kilburg



	Effective Date
	Document Title
	Document

	10/1/2017
	Amd 1 – Extend to Max Term
	


	9/30/2015
	Base Contract
	
[bookmark: _GoBack]



Updates 
	Date
	Change
	Completed by

	8/29/2017
	Web Page documents updated to align with current DES standards. No content change.
	R. Field



DES Contract Specialist: Roni Field
Phone: 360.407.7949		E-mail: veronica.field@des.wa.gov
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PART Il. Additional Information

Question #1

Mediator #1: Debra Nudelman
Title: Principal, Senior Mediator, Portland Office Director

Mediation Training: Neighborhood Justice Center (1983) and Harvard Negotiation Training

Mediator #2: Annie Kilburg

Title: Mediator, Facilitator, Associate

Mediation Training: Portland State University (2011-2012)
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PART Il. Additional Information

Question #2

In lieu of mediation certificates, attached please find Debra Nudelman and Annie Kilburg’s
resumes attesting to their experience and training in the mediation field as Appendix A.
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PART Il. Additional Information

Question #3

Mediator #1: Debra Nudelman
Phone: (503) 221-1650, ext. 1302
Years of Experience: 28

Brief Description of Experience

Debra L. Nudelman, Principal, Senior Mediator and Portland Office Director, has over 28 years
of experience as a consensus building and dispute resolution professional. She is currently
responsible for convening, facilitating, mediating and managing projects including stakeholder
assessments, workshops, strategic planning and agreement-focused processes involving
complex public policy, natural resource, land management, and environmental issues. She
convenes and mediates multi-party negotiations in cases involving a wide range of parties
representing diverse interests from private entities and public agencies including federal, state,
local and tribal governments, non-governmental organizations, and the public. Debra designs
and delivers training for negotiation skills, facilitation, public involvement, strategic planning and
consensus building. She also designs and implements dispute resolution systems.

Mediator #2: Annie Kilburg
Phone: (503) 221-1650, ext. 1304
Years of Experience: 4

Brief Description of Experience

Annie Kilburg, Mediator, Facilitator, Associate, with Kearns & West, has strong collaborative
process design and management skills. She has eight years of experience providing project
support for mediation and dispute-resolution process and has served as a mediator and
facilitator in many contexts. Annie is passionate about designing and implementing collaborative
conflict management programs and stakeholder engagement. Annie has worked with non-profits
and academic organizations, as well as with water, energy, land use, and natural resource
planning entities. She has expertise at organizing, facilitating and managing projects that
provide opportunities for groups to efficiently and effectively collaborate to resolve issues and
develop mutually acceptable solutions.
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APPENDIX A — Resumes

Resumes are attached in the following order:

o Debra Nudelman, Principal, Senior Mediator, Portland Office Director
e Annie Kilburg, Mediator, Facilitator, Associate

Additional Information to Appendix F - Kearns & West
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APPENDIX A

KEARNsﬁWEST

Debra L. Nudelman

Principal, Senior Mediator and Portland Office Director

Discipline/Specialty

= Mediation, Facilitation
and Process
Design/Management

= Collaborative Solutions
and Stakeholder
Engagement

Education

= Juris Doctorate,
University of Wisconsin
School of Law, Madison,
Wi

= Bachelor of Science,
Carroll College, Social
Work and Geography,
Waukesha, WI

Professional Affiliations

= American Bar
Association, Section of
Natural Resources and
Section of Dispute
Resolution

= Wisconsin Bar

= Association for Conflict
Resolution, Environment
and Public Policy
Section

= United States Institute
for Environmental
Conflict Resolution,
roster member

= State of Oregon, roster
member

Summary of Qualifications

Debra L. Nudelman, Principal, Senior Mediator and Portland Office Director,
has over 28 years of experience as a consensus building and dispute resolution
professional. She is currently responsible for convening, facilitating, mediating
and managing projects including stakeholder assessments, workshops,
strategic planning and agreement-focused processes involving complex public
policy, natural resource, land management, and environmental issues. She
convenes and mediates multi-party negotiations in cases involving a wide
range of parties representing diverse interests from private entities and public
agencies including federal, state, local and tribal governments, non-
governmental organizations, and the public. Debra designs and delivers
training for negotiation skills, facilitation, public involvement, strategic
planning and consensus building. She also designs and implements dispute
resolution systems.

Relevant Experience

Lead Facilitator and Process Advisor, Willamette Water Governance
Group, Oregon (January 2014 - present)

Debra is the lead facilitator coordinating the efforts of the seven entities that
compose the Willamette Governance Group (WGG). The purpose of the WGG
is to create a water supply agreement that defines a regional Willamette Water
Supply System. The agreement will define ownership and result in the
governance, stewardship, management, operations and expansion of the
Willamette Water Supply System.

Lead Facilitator, BOEM Oregon Offshore Renewable Energy Task Force,
Oregon (June 2013 - present)

Debra is providing neutral facilitation and process support to the Bureau of
Ocean Energy Management’s (BOEM) Oregon Offshore Renewable Energy
Task Force as it explores outer continental shelf renewable energy
development. Task Force members include tribal, federal, state, county and
local officials. Interested members of the public provide comment and
feedback. Debra works with the project team on coordination, facilitation, and
follow-up from public Task Force meetings. Project activities are sponsored by
BOEM.

Process Advisor and Facilitator, Columbia River Basin Project
(August 2014 - present)

Debra works with Oregon Consensus and the William D. Ruckelshaus Center
to provide neutral process support to assist NOAA Fisheries in implementing
the recommendations from the situation assessment to decide how best to
approach comprehensive, long-term salmon recovery in the Columbia River
basin. Project activities are supported by NOAA fisheries.

Page 1 of 13





APPENDIX A
KEARNS £ WEST Debra L. Nudelman

Lead Facilitator and Process Advisor, Willamette SIP

(January 2014 - present)

Debra leads the process design, consultation, and facilitation process providing neutral support to a multi-
party planning and strategic development watershed based process in the Willamette River Basin.
Stakeholders include state, federal, local, and local representatives. The process is funded through the
Oregon Watershed Enhancement Board and others.

Lead Process Advisor and Facilitator, Tillamook PUD Transmission Project

(March 2014 - present)

Kearns & West provided the process design, consultation, and facilitation as neutral support to the Tillamook
PUD as it explored possible routes for a transmission line from Tillamook to Oceanside, Oregon. Kearns &
West provided early-stage public engagement and ongoing process guidance, as well as convened
and facilitated a citizen advisory group (CAG) process from January — June 2015. The purpose of
the CAG was to represent community interests while assisting the Tillamook PUD in siting the
transmission line through a multi-stakeholder, collaborative process in an open and transparent
forum. The CAG members were stakeholders that represented landowners; business, agricultural,
and non-governmental interests; citizens at large; the city; the county; and the Tillamook PUD.
CAG members learned and understood with intent to help with how best to route the transmission
line. Kearns & West facilitated CAG meetings, multiple public workshops, and a field trip to look at
siting options on the ground. The CAG concluded in June with a recommendation to the Tillamook
PUD. Kearns & West and the CAG will present an overview of the process and CAG
recommendations at a board meeting in August 2015.

Lead Facilitator, West Coast Ocean Summit
(November 2014 - April 2015)

The West Coast Ocean Summit (WCOS) brought together West Coast Tribes, representatives from the
Governors' offices of California, Oregon, and Washington and state and federal agencies to share ocean health
priorities and discuss regional ocean coordination and collaboration opportunities. Kearns & West provided
process design services to develop the Summit and neutral facilitation to support the two-day event. Kearns
& West helped Summit participants achieve unprecedented collaborative work for west coast ocean
management, including developing a shared understanding of common priorities, documenting issues of
mutual importance, creating strategies for identifying opportunities for coordination and overcoming
challenges, and developing mechanisms for ongoing dialogue among federal and state agencies and tribes in
the region. Kearns & West summarized the Summit content and outcomes into a report available here.

Lead Facilitator and Process Advisor, SB838 Gold Mining, Oregon
(August 2013 - December 2014)

Debra is providing neutral facilitation services, process design and support, and stakeholder identification
and engagement to the Governor’s office as it convened a work group to develop a revised state regulatory
framework for suction dredge mining in Oregon. One of the key provisions in the Senate Bill 838 (SB838)
legislation passed by the 2013 Oregon Legislature; directed the Governor’s Office to convene a Study Group
to develop a revised state regulatory framework for suction dredging. The framework must address
compliance, protection, and a consolidated permit process. Recommendations from this Study Group will be
provided to the Legislature.

Lead Facilitator and Process Advisor, Swan Island-North Portland Air Quality Forum, Oregon
(January 2014 - December 2014)

Debra is the lead facilitator and provides neutral process design for the Swan Island-North Portland Air
Quality Forum. The Forum is a recently formed group that was borne out of an Oregon Solutions project
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requested by Oregon House Speaker Tina Kotek to improve communication between the residential and
industrial neighbors of Swan Island to address complaints about odors. Forum members are working
collaboratively on local clear air issues, with technical assistance from the Oregon Department of
Environmental Quality.

Lead Facilitator and Process Adyvisor, Filled Lands Advisory Group, Oregon
(August 2013 - September 2014)

Debra is providing neutral facilitation and process support to the Filled Lands Advisory Group (FLAG). The
purpose of the FLAG is to engage with Oregon Department of State Lands to ensure a fair and reasonable
process to resolve state ownership interests in historically filled submerged and submersible lands. Project
activities are sponsored through the Oregon Consensus Program and Department of State Lands.

Lead Mediator, Fort Vancouver Mediation, Oregon
(October 2013 - December 2013)

Debra is the principal mediator and provides a neutral process to support the City of Vancouver, the USDOI
National Park Service, and the Fort Vancouver National Trust as they develop an agreement in principle
around the management of a piece of property on National Park Service land. The process ensures all parties’
interests are represented as they move towards an agreement in principle and a mutually satisfactory
outcome.

Process Advisor and Facilitator, Columbia River Assessment Project
(September 2012 - December 2013)

Debra worked with Oregon Consensus and the William D. Ruckelshaus Center to provide neutral support to
NOAA Fisheries by conducting a situation assessment to explore regional views about how best to approach
comprehensive, long-term salmon recovery in the Columbia River basin. Debra worked with the project team
to develop and implement the assessment to build a shared understanding of the range of issues and
perspectives regarding Columbia River salmon recovery, and to describe potential options that better achieve
desired outcomes and address a range of interests. Project activities were supported by NOAA fisheries.

Lead Process Advisor and Facilitator, Cascade Crossing Transmission Project

(June 2009 - May 2013)

Debra led the process design, consultation, and facilitation as neutral support to PGE as it explored possible
routes for a 500 kilovolt transmission line in Oregon. Kearns & West provided early-stage public engagement
and ongoing process guidance; convening and facilitating a coordinated effort with PGE, federal, state and
tribal agencies for the environmental analysis and permitting processes. A coordinating team and numerous
working groups collaborated on the development of science-based conservation and mitigation strategies for
river, stream, wetland, forest and grassland species and habitat in the project area. Kearns & West worked
with the project team on the development of a strategic stakeholder involvement and communications plan,
coordination and facilitation of stakeholder meetings, and conducting interviews and briefings with key
stakeholders.

Lead Facilitator and Process Advisor, Deschutes Habitat Conservation Plan
(June 2006 - December 2013)

Debra leads the process design, consultation, and facilitation process providing neutral support to a multi-
party negotiation for development of a Habitat Conservation Plan in the Deschutes River Basin. Stakeholders
include state, federal, local, and tribal representative, irrigation districts, NGOs, the utility and elected
officials and senior level representatives from other stakeholder groups. Project activities are sponsored by
multiple parties.
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Lead Facilitator and Process Advisor, Clean Water State Revolving Fund

(May 2011 - March 2012)

Debra was hired by the Oregon Department of Environmental Quality to provide neutral third party process
assistance to the Clean Water State Revolving Fund Rule Amendment Advisory Committee. The loan
program administered by DEQ provides low-cost loans for the planning, design or construction of various
projects that prevent or mitigate water pollution. Agencies eligible for loans include Indian tribal
governments, cities, counties, sanitation districts, soil and water conservation districts, irrigation districts,
various special districts and certain intergovernmental entities. Debra works with the project team on
coordination and facilitation of stakeholder meetings, and conducting interviews and briefings with key
stakeholders.

Lead Mediator, Antelope Ridge Wind Siting Mediation
(December 2010 - October 2011)

Debra provided neutral mediation support to parties involved in the siting of the Antelope Ridge Wind
Facility. Parties included the Oregon Department of Fish and Wildlife, EDP Renewables North America
(formerly Horizon Wind Energy), and the City and County of Union, Oregon. The process was convened by
the State of Oregon Governor’s Natural Resources Office. Parties reached agreement on all issues, resulting in
Recommended Fish and Wildlife Habitat Findings of Fact and Conditions, an Antelope Ridge Habitat
Mitigation Plan, and a Wildlife Monitoring and Mitigation Plan. Project activities were supported through
Oregon Consensus and the parties.

Lead Facilitator, Yuba Salmon Forum
(February 2010 - November 2011)

Debra led the facilitation team for convening, process design, and facilitation services, providing neutral
support to a multi-party approach to develop and implement a collaborative process to address anadromous
fish restoration activities and water management issues in the Yuba River Watershed. Stakeholders include
representatives from state, federal, tribal, NGOs, and utility entities. Project activities are sponsored by the
National Oceanic and Atmospheric Administration, and Kearns & West continues to provide neutral support
and facilitation from our Sacramento office.

Lead Mediator, Portland Air Toxics Solutions

(August 2009 - December 2011)

Debra led the facilitation team for the Oregon Department of Environmental Quality’s (ODEQ) Portland Air
Toxics Solutions Advisory Committee (PATSAC). PATSAC is a broad-based stakeholder group assisting
ODEQ in a community based air toxics reduction project designed to improve public health and reduce risk
to public health. Portland Air Toxics Solutions is a unique toxics control effort evaluating risk holistically to
produce an area-wide plan to decrease emissions from sources roughly commensurate with their contribution
to problems. Debra worked with stakeholders to produce an approved consensus-based set of
recommendations that meet emission reduction goals and regulatory requirements that are clear, realistic and
measurable. Our services were provided through Oregon Consensus.

Lead Facilitator, WATER
(May 2011 - December 2011)

Debra worked with WATER, the Willamette Action Team for Ecosystem Restoration working to implement
strategies for Endangered Species Act compliance associated with the Willamette Project, which consists of 13
federal dams operated and maintained by the U.S. Army Corps of Engineers, Portland District (USACE) in
the Willamette River Basin, 42 miles of revetments, and the hatchery mitigation program. Debra worked
with the WATER team chairs (including Steering team, Fish Passage team, Research Monitoring & Evaluation
(RM&E) Oversight team, and Flow Management/Water Quality team) to assess and identify high-priority
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meetings where facilitation training and other neutral support would be needed to help finalize team
guidelines and work plans along with the overarching WATER GPP document, assessing WATER process
within each team and developing a more effective means to communicate and coordinate among the teams.

Lead Facilitator, West Coast Governors’ Agreement on Ocean Health Workshops
(October-November, 2010)

As the federally recognized Regional Ocean Partnership for the West Coast, the West Coast Governors’
Agreement on Ocean Health (WCGA) hired Debra to design, plan, and facilitate public workshops in
California, Oregon, and Washington to invite public input on regional goals and priorities. This input would
then be used to inform development of the West Coast regional proposal to the funding opportunity. Nearly
200 attendees representing tribal communities, state and federal agencies, local government, fishing
communities, academic and research institutions, and conservation groups participated in the three public
workshops. For the Oregon and Washington workshops, Debra’s responsibilities included: providing
strategic advice on communications and outreach, particularly to tribal communities; developing the meeting
agendas and other key meeting materials; coordinating workshop logistics; facilitating the workshops; and
capturing key themes and input in workshop summary reports.

Lead Mediator, North Bethany 2010 Ordinance Process
(March 2010 - November 2010)

Debra led the facilitation team providing neutral process support to the Washington County Department of
Land Use & Transportation in their effort to utilize a multi-party approach in drafting a mutually acceptable
North Bethany Land Use Ordinance. The process involved mediation with numerous parties along with
facilitating a Coordinating Committee and three Workgroups, which are charged with addressing the
financing and implementation of a new method of planning and developing a community. Project activities
were sponsored by the Washington County Department of Land Use & Transportation, K&R Holdings and
West Hills Development Corporation.

Lead Facilitator, Senate Bill 513 Working Group
(November 2009 - December 2010)

Debra led the facilitation team for the Oregon Ecosystem Services Markets Working Group, which has been
convened by the Oregon Watershed Enhancement Board under the direction of Senate Bill 513. The Working
Group is striving to study and propose overarching goals to guide the development of integrated ecosystem
services markets in Oregon; address the need for a consistent methodology to describe and quantify
ecological values; make recommendations concerning the development of appropriate ecological evaluation
and accounting systems; consider the appropriate role of government participation in ecosystem services
markets; and propose potential policies to help stimulate demand for payments for ecosystem services, in
particular the development of regulatory and voluntary ecosystem services markets. Our services are being
provided through Oregon Consensus.

Lead Facilitator, Willamette Partnership
(August 2008 - August 2009)

Debra led the consultation and facilitation team for the Willamette Partnership as it develops an ecosystem
marketplace in the Willamette Basin. The Willamette Partnership is a coalition of diverse interests whose
mission is to shift the way people value, manage, and regulate the environment. The Partnership is
developing new conservation tools intended to deliver broader conservation results, at a lower cost, and with
less conflict than traditional approaches. The Willamette Partnership effort is one of 13 projects funded by
Natural Resources Conservation Service (NRCS) to develop ecosystem marketplaces throughout the country.
Our services are being provided through Oregon Consensus.
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Lead Mediator, Reserves Steering Committee Process
(January 2008 - February 2010)

Debra led the process design, consultation, and facilitation/mediation team providing neutral support to the
Reserves Steering Committee. This group of elected officials from three counties and Metro, a regional
government that oversees land-use planning and maintains the urban growth boundary in compliance with
state law, as well as numerous stakeholders, worked to reach consensus on how best to implement a new
state law requiring agreement on urban and rural reserve designations for regional land-use planning over
the next 40-50 years. Project activities were sponsored by Metro and three counties.

Lead Facilitator/Mediator, Crooked River/Bowman Dam Negotiation
(June 2009 - June 2010)

Debra served as lead facilitator and mediator for diverse group of stakeholders exploring needs, policy steps
and actions necessary to move forward with potential changes to current water allocation designations and
related changes in Oregon’s Crooked River system. Among the key issues discussed by the group were: the
use of unallocated water behind Bowman Dam, implications for a Habitat Conservation Plan currently under
development, consideration of new hydropower on the existing Bowman Dam, and potential changes to the
Wild and Scenic River designation.

Lead Mediator, Clackamas Hydro Project Section 401 Clean Water Act Process

(April 2005 - May 2009)

Debra led the process design, consultation and mediation/facilitation services providing neutral third-party
negotiation assistance to a diverse group of regulatory agencies and stakeholders working with the hydro
project licensee, Portland General Electric. The group sought to develop and reach consensus on innovative
approaches to meeting Section 401 Clean Water Act water temperature standards in the lower reaches of the
Clackamas River Hydro Project. Project activities were funded by Portland General Electric.

Lead Trainer, NOAA Fisheries Principled Negotiation Training
(May - June 2009)

Debra designed and facilitated a training workshop focused on principled negotiation tools and techniques
within the context of FERC licensing processes. She conducted interviews with select workshop attendees to
assess relevant topics to address in our training and to organize a “lessons learned” panel describing on-the-
ground experiences of NOAA biologists and lawyers across the country.

Lead Facilitator, Mount Saint Helens Sediment Evaluation Team

(May 2009)

Debra facilitated a week long workshop of national and international technical experts, convened to provide
input on the U.S. Army Corps of Engineers’ (ACOE) efforts to address erosion and sediment issues associated
with the 1980 Mount St. Helens eruption and to maintain flood damage reduction benefits for the lower
Cowlitz River communities. With facilitation from Debra and team, technical experts provided independent
feedback and advice on ACOE assumptions and methodologies for evaluating the sediment yield from the
Mt. St. Helens debris avalanche.

Lead Process Advisor and Mediator, Willamette ESA Senior Policy Managers Process

(August 2007 - July 2008)

Debra served as lead process advisor and mediator to senior policy executives from five federal agencies
working together to draft a Proposed Action and Biological Opinion for ESA listed steelhead and bull trout in
the Willamette River Basin. The group reached agreement on fish passage, water quality, and allocation
issues in an effort to better manage the entire basin’s resource. Key parties in the negotiation included:
Bonneville Power Administration, Bureau of Reclamation, National Oceanic and Atmospheric
Administration — Fisheries, US Army Corp of Engineers, and US Fish and Wildlife Services.
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Lead Facilitator, Fisheries Hydroacoustic Working Group
(May 2008 - June 2008)

Debra led the facilitation of a two-day meeting of the Fisheries Hydroacoustic Working Group (FHWG) to
support its continuing effort to better understand the effects of pile driving on fish and increase coordination
between the involved agencies. The meeting brought representatives from various agencies, universities, and
organizations together to collaboratively learn from one another, to discuss and analyze proposed criteria for
estimating the onset of physical injury to fishes from exposure to underwater sound produced during pile
driving, and to define critical unresolved issues. Representatives from National Marine Fisheries Service,
U.S. Fish and Wildlife Service, Federal Highway Administration, and California, Oregon, and Washington
State Departments of Transportation reached agreement on interim criteria for sound levels from pile driving.

Lead Facilitator, Regional Interagency Executive Committee (RIEC) Facilitation

(October 2006 - February 2007)

Debra was the Lead Facilitator for The Regional Interagency Executive Committee (RIEC). RIEC is a group of
regional federal executives who have been meeting for 12 years to focus on implementation of the Northwest
Forest Plan. The Committee is made up of 16 executives from 10 agencies representing five different
departments of the Federal Government and the states of Washington, Oregon and California. The focus of
this group evolved for a variety of reasons, including the evolution of the Northwest Forest Plan, and with
Debra’s assistance the group successfully developed an action plan that reflected the group’s modified goals
and objectives. Project activities were sponsored by the Oregon Consensus Program and the Regional
Interagency Executive Committee.

Lead Mediator, Bull Run Habitat Conservation Plan Issues Mediation
(March 2005 - December 2006)

As Lead Mediator, Debra provided mediation services to assist high level representatives from the City of Portland,
NOAA Fisheries and US Fish and Wildlife Service as they negotiated issues in development of a habitat conservation
plan (HCP). The HCP outlines what the City of Portland Water Bureau will do to minimize and mitigate impacts on
ESA listed species from its operations within the Sandy River Basin for a period of 50 years. Project activities were
sponsored by the City of Portland Water Bureau.

Lead Process Advisor and Facilitator, Deschutes River Basin Water Management Convening and
Assessment Process (February 2006 - May 2006)

Debra managed the design and implementation of a neutral convening and assessment process to address
water management issues in the Deschutes River Basin. The convening process involved interviewing a
diverse group of stakeholders to assess whether or not there was sufficient interest in initiating a
collaborative process and to offer process design recommendations for consideration and implementation.
Project activities were sponsored by the Oregon Consensus Program, Deschutes River Conservancy and the
Deschutes Water Alliance.

Lead Mediator, Clackamas Hydro Project Re-Licensing
(February 2004 - March 2006)

Debra led process design, consultation and mediation/facilitation services providing neutral third-party
negotiation assistance to a diverse group of regulatory agencies and stakeholders working with the hydro
project licensee, Portland General Electric. The group seeks to achieve a settlement agreement submission to
FERC for the hydro project re-licensing process. Project activities were funded by Portland General Electric.

Lead Facilitator, Bull Run Watershed Consensus Building and Public Involvement Project
(August 2000 - June 2006)

Bull Run Watershed feasibility assessment considered use of consensus building and public involvement
processes. Debra assessed watershed issues and provided recommendations for collaborative strategies to
define roles/responsibilities for long-term protection, administration, and stewardship of the Watershed. The
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City of Portland and US Forest Service implemented convening report recommendations and through
negotiated sessions developed a mutually satisfactory memorandum of understanding signed and
implemented by all parties. Project activities were funded by the City of Portland and the US Forest Service.

Lead Mediator, Pelton Round Butte Hydro Project License Implementation
(January 2003 - July 2004)

As Lead Mediator, Debra provided process design and neutral third-party negotiation assistance to a diverse
group of regulatory agencies and other stakeholders working with the hydro project licensee to implement a
collaboratively negotiated settlement agreement. Project support included framing successful decision-
making discussions and complex negotiations, project coordination and management, and was tailored to
best serve diverse elements of implementation including a Rehearing Process, a Shoreline Management Plan
Working Group, and a Fish Committee Reintroduction Plan. Project activities were funded by Portland
General Electric.

Lead Facilitator, The Marine Life Protection Act Project for the California Department of Fish and
Game Marine Region (March 2002 - September 2004)

Debra managed consultation, convening and design services, facilitation and mediation for seven constituent-
based Marine Life Protection Act Regional Working Groups tasked with developing recommendations for a
range of alternatives for marine protected areas within state waters of California. The Packard Foundation,
Fish and Wildlife Foundation and the California Department of Fish and Game sponsor project activities.

Lead Mediator, Pelton Round Butte Hydro Project Re-Licensing
(January 2003 - July 2004)

Debra managed process design, consultation and mediation/facilitation services providing neutral third-party
negotiation assistance to a diverse group of regulatory agencies and stakeholders working with the joint
applicants (Warm Springs Power Enterprises and Portland General Electric). The group achieved consensus
for a settlement agreement submitted to FERC as part of its hydro project re-licensing process. Project
activities were funded by PGE and the Confederated Tribes of the Warm Springs.

Lead Facilitator, The Marine Life Management Act Constituent Involvement Project for the California
Department of Fish and Game Marine Region (1999 - 2003)

Debra managed consultation, convening services, constituent involvement, dispute system design, facilitation
and mediation for the constituent involvement portions of the California Marine Life Management Act. The
Packard Foundation, Fish and Wildlife Foundation and California Department of Fish and Game sponsored
project activities.

Lead Mediator, Bull Run Hydro Project Decommissioning
(January 2002 - December 2002)

Debra provided consultation and mediation/facilitation services providing neutral third-party negotiation
assistance to a diverse group of regulatory agencies and stakeholders working with Portland General Electric.
The Decommissioning Working Group achieved a full consensus settlement agreement signed by all parties
and submitted by PGE to FERC for the Bull Run Hydro Project decommissioning process. Project activities
were funded by Portland General Electric.

Lead Mediator, Columbia River Channel Improvement Project and the Re-Consultation Process
(January 2001 - December 2002)

Debra provided facilitation and mediation services for a joint decision making process between
representatives of the U.S. Corps of Engineers, National Marine Fisheries Service, U.S. Fish and Wildlife
Service and designated non-federal representatives of six Port Authorities along the Columbia River to
develop a legally defensible, scientifically credible Biological Opinion. The U.S. Corp of Engineers Portland
District sponsored project activities.
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Lead Facilitator and Process Advisor, World Heritage Biodiversity Sites Workshop
(December 2001 - September 2002)

Debra provided facilitation and consultation services for an international experts' workshop convened by the
UNESCO's World Heritage Center, in collaboration with the U.S. National Oceanic and Atmospheric
Administration (NOAA), the World Conservation Monitoring Center (WCMC) and IUCN to explore ways to
improve the representation of tropical coastal, marine and small island ecosystems on the World Heritage
List. The workshop was held in Hanoi, Vietnam and provided recommendations of potential site nominations
to the World Heritage Committee. NOAA National Ocean Service and UNESCO funded project activities.

Lead Mediator, I-5 Transportation and Trade Partnership Project
(January 2001 - June 2002)

Debra provided mediation and consultation services to the state and regional transportation agencies of
Washington and Oregon as they work to partner in the development of a bi-state approach to addressing
multi-faceted trade and transportation issues in the I-5 corridor. The Washington and Oregon Departments
of Transportation fund project activities.

Lead Facilitator, ESA Executive Committee Recovery Plan for Salmon and Steelhead in the
Willamette/Lower Columbia Basins (October 2001 - May 2002)

Debra provided feasibility assessment, policy group, public involvement process design and facilitation for
start-up activities associated with the Phase II Recovery Plan and the NWPPC Sub-basin Planning
collaborative processes. Project activities were funded by Lower Columbia River Estuary Partnership and
EPA.

Lead Facilitator, Statewide Transportation Improvement Program (STIP) Collaborative Process
(February 2001 - February 2002)

Debra convened, designed, and facilitated for an appointed committee of transportation stakeholders
including representatives from business, government, transportation, conservation groups, and elected
officials. The Committee was tasked with providing the Department and Commission with advice, feedback
and recommendations regarding the STIP process. Project activities were funded by the Oregon Department
of Transportation.

Lead Facilitator, NGO Marine Reserves Strategy Meeting
(Fall 2000)

Debra managed the planning and facilitation of thirty-five NGO organizations from Canada, Alaska,
Washington, Oregon, California and Baja, Mexico related to marine protected areas and marine reserves in
the Pacific Ocean. The meeting resulted in a consensus agreement to develop an Ocean Wilderness Network
and pursue broad, diverse support for its implementation. Project activities were sponsored by the Marine
Conservation Biology Institute, Natural Resources Defense Council, Center for Marine Conservation,
Environmental Defense, and The Packard Foundation.

Lead Facilitator, The Pacific Fishery Management Council’s Groundfish Fishery Management Strategic
Plan Development Process (1999 - 2000)

Debra convened, led process design, and provided facilitation services of the strategic plan development for
the Pacific Groundfish Fishery resource and management plan involving the coastal fishery along the states
of Washington, Oregon and California. The Plan received full Council consensus approval. Project activities
were sponsored by NOAA/NMES through the PFMC, and administered by the Pacific States Marine Fishery
Commission.
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Lead Facilitator, USDA Forest Service Strategic Planning Process

(1999 - 2000)

Debra planned and facilitated for the Forest Service Chief’s Executive Committee and the Management
Committee deliberative and decision-making processes to develop the Forest Service Strategic Plan for Fiscal
Year 2000 as required under the Government Performance and Results Act.

Lead Facilitator, Purity Oil Sales Superfund Site

(1999 - 2000)

Debra conducted a convening process with EPA Region 9 and parties involved at the Purity Superfund site to
assess whether to utilize an ADR process to assist in addressing issues related to remedy implementation at
the Site.

Co-Facilitator, EPA Printing Sector Common Sense Initiative FACA Subcommittee and PrintSTEP
Implementation Project (1994 - 2000)

Debra convened and co-facilitated a multi-stakeholder group utilizing consensus-based decision-making
process to develop options for more efficient, cost-effective and improved environmental protection through
flexible permitting and pollution prevention pilot projects, adapting regulations to small businesses, and
integration of enhanced public involvement and addressing environmental justice concerns.

Lead Facilitator and Process Advisor, The Bridging Radiation and Science International Conference
(1999)

Debra provided facilitation and consensus-decision making assistance at a conference of over seventy
scientific experts, regulators, and policymakers from around the world working to reach consensus regarding
their different technical and regulatory positions on the complex policy and societal issues related to low-
level ionizing radiation exposures. Five international associations and societies sponsored the conference.

Lead Facilitator, National Advisory Council for Environmental Policy and Technology- Standing
Committee on Sectors (1999)

Debra convened and facilitated for a federal advisory committee composed of senior level representatives
from diverse organizations implementing sector-wide pilot projects and addressing sector-related
environmental issues at the national policy level. Project activities were sponsored by EPA.

Lead Facilitator, The Summit on Women in Engineering (1998 - 1999)

Debra acted as Lead facilitator for a team that provided Summit process design and facilitation services to
develop a national action plan to increase the number of women in engineering careers with the goal of
fostering a diverse and strong workforce for the next century. Attendees included corporate CEO’s,
university deans, and senior level representatives from public and private organizations. The National
Academy of Engineering, AT&T Foundation, and United Technologies Corporation sponsored the Summit.

Process Advisor and Project Manager, EPA Brownfields Assessment Pilot ADR Project (1998 - 1999)
Debra managed the project design and criteria for developing the Brownfields ADR Pilot Project. Selected
and implemented ten ADR pilots at Brownfields Assessment sites around the United States to evaluate the
effectiveness of ADR techniques as utilized in Brownfields transactions in various settings with a range of
issues.

Lead Mediator, Summitville Superfund Site/Colorado Water Quality Goals (1996 - 1999)

Debra was responsible for convening and project management of a multi-party Superfund site to assist
parties in considering use of ADR processes to address Community, State, Federal and other interest groups
issues and concerns related to water quality goals for the Alamosa River, remedy implementation issues and
other related topics associated with mining site in southern Colorado.
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Process Advisor and Project Manager, Superfund and other Enforcement ADR Convening, Mediation,
and Case Management (1994 - 1999)

Debra consulted with Superfund and enforcement case teams in all regional offices to screen for
appropriateness for ADR case referral, convening and feasibility assessment for ADR processes on numerous
cases, manage mediator selection process in consultation with the parties, assist with ADR process design,
mediate Superfund cases, and provide ongoing supervision and oversight.

Lead Facilitator and Process Advisor, National Ocean Conference (1998)

Debra was lead facilitator for a team that provided process design and facilitation services at this White
House led, senior level attended conference to develop the United State’s policy agenda for oceans for the
“Year of the Ocean” and the 21t Century. The conference was co-sponsored by U.S. Department of
Commerce and the U.S. Department of the Navy.

Lead Facilitator, Potomac River Conference: Developing Watershed Action Agendas (1998)

Debra convened and led the conference facilitation for the Potomac River, designated as an American
Heritage River, working with stakeholders to critically examine human activities that affect water quality,
efforts to maintain water quality, and assist stakeholders in developing an action agenda for restoring the
Potomac River watershed. The American Fisheries Society sponsored the conference.

Co-Facilitator, USDA Forest Service- Region 10 Alaska Collaborative Stewardship Seminars (1998)
Debra assisted in designing and co-facilitating two multi-stakeholder symposia held in Ketchikan and
Anchorage, Alaska addressing controversial forestry issues and the application of collaborative stewardship
processes in the Forest Service Alaska Region. Attendees included Federal, State, and Tribal representatives,
environmental, industry and other public and private organizations.

Lead Mediator, Clark Fork Superfund Site (1997 - 1998)

Debra convened a multi-party Superfund site to assist parties in considering use of ADR processes to address
issues for community, Tribal, State, Federal, and other interest groups related to remedy implementation
associated with mining site in Montana.

Lead Facilitator, National Oceanic and Atmospheric Administration Constituent Meetings (1996 - 1997)
Debra managed the planning for and facilitation of Severe Weather Warning Workshop for the National
Weather Service (NWS) and National Environmental, Data and Information Service (NESDIS) at the NOAA
Gulf Regional Constituent Meeting and for the NWS Severe Weather Warning Workshop at the NOAA
Northwest Regional Constituent Meeting.

Lead Facilitator and Process Advisor, Creating a Strategy for Science-Based National Policy: Addressing
Conflicting Scientific Views on the Health Risks of Low-Level lonizing Radiation (1997)

Debra provided facilitation services for the above Wingspread Conference, coordinated by the Council of
Scientific Society Presidents, leaders from the scientific, policy and legislative communities participated in a
consensus-building process to advance current understanding of what is known and not known about the
health risks of Low-Level Ionizing Radiation and to expand areas of agreement.

Lead Facilitator, National Environmental Policy Institute Risk Information System on Chemicals (RISC)
Scientific Review Committee and Community Advisory Committee Meetings (1997)

Debra convened and facilitated a multi-stakeholder group providing advice and recommendations to NEPI
and the National Institutes of Environmental Health as they develop the RISC project-- a “user-friendly”
Internet information system accessible to the general public through the piloting of an agreed-upon format
for a select number of commonly used chemicals.
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Mediator, Tutu Well field Superfund Site (1995 - 1997)
Debra provided convening services for multi-party Superfund site to assist parties in assessing opportunities
to utilize ADR to allocate costs associated with remediation due to contaminated groundwater and soils.

Mediator, Michigan Disposal Service Landfill Superfund Site (1995 -1997)
Debra convened and mediated an interim cost allocation negotiation between potentially responsible parties
enabling them to begin work at the Superfund site while simultaneously engaging in an allocation arbitration

process.
Mediator, Cemetery Lane Superfund Site (1995 - 1997)

Debra provided convening and mediation services for government enforcement action to recover clean up
costs between the federal government and a potentially responsible party.

Mediator, Dodge Wetlands Mediation Pilot Project (1995)
Debra managed a scoping and mediation design project for assisting parties involved in Clean Water Act
Section 404 permit disputes related to activities in or near wetlands areas.

Facilitator, Source Water Protection Workshop for the American Water Works Association (1995)
Debra assisted in designing and convening a two-day workshop involving numerous and diverse interested
parties addressing source water protection issues at the local, state and national levels.

Facilitator, Technical Workshop on Waste Isolation Pilot Plant (WIPP) Compliance Issues (1995)

Debra provided facilitation services for a three-day technical workshop for the Environmental Protection
Agency, Department of Energy, state, tribal and local officials, scientists, academics, researchers, and others
involved in the discussion of significant, complex issues relating to WIPP’s compliance with EPA’s
radioactive waste disposal standards at the radioactive waste repository.

Facilitator, EPA Dioxin Reassessment Policy Forum (1994 - 1995)

Debra led a convening and facilitation team for quarterly roundtable with EPA, industries and environmental
groups concerned about EPA policy responses to dioxin loadings in the environment as outlined in EPA’s
Draft Reassessment on Dioxin.

Related Training and Workshop Experience

¢ National Policy Consensus Center Transportation Colloquium (2003)

e NMEFS Technical Recovery Team Problem-Solving and Planning Workshop (2002)

e NMFS Salmon Recovery and ESA Compliance Workshops Consultation (2000)

e Negotiation Skills Training for the Texas, New Mexico and Oklahoma Parks and Wildlife Departments
(2000)

¢ Negotiation Skills Training and Conflict Assessment Skills Training for the National Marine Fishery
Service, NOAA, Southwest Region (1999)

e Using Alternative Dispute Resolution in Enforcement Negotiation Training Courses for all EPA Regions
and Headquarters (1995-1998)

e Strategic Planning Retreat Workshop for EPA RCRA Corrective Action Program Staff; and Office of Site
Remediation and Enforcement Managers Retreat (1998)

¢ Building Consensus in Public Policy Decision Making (1997)

e Consensus Building Skills Training for Community-Based Environmental Protection (1997)

e Strategic Planning Retreat Workshop for NOAA Constituent Affairs Office (1996)

e BLM Collaborative Public Involvement in Environmental Projects Training Course, Consensus Building
and Negotiation Skills Training (1995)

e Facilitation Skills Training for Nuclear Waste Coordinators, League of Women Voters (1995)

¢ Influencing the Decisions of Others: Negotiation Skills Trainings (1994-1996)
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¢  Workgroup Leadership Training Workshops (1994-1995)
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KEARNS#WEST

Annie Kilburg

Associate/Facilitator, Portland, OR

Discipline/Specialty

Mediation and Facilitation
Collaborative Process Design
and Management

Joint Fact Finding

Dispute Resolution

Natural Resource Management
Policy and Planning

Education

Master in Conflict Resolution,
Portland State University
(PSU), Portland, OR, MS 2014

Mediation Training, PSU,
Portland, OR, 2012

Bachelor of Arts in Political
Science, Hawaii Pacific
University, Honolulu, HI, 2006

Summary of Qualifications

Annie Kilburg, Associate and Facilitator with Kearns & West, has strong
collaborative process design and management skills. She has eight years of
experience providing project support for mediation and dispute-resolution
process and has served as a mediator and facilitator in many contexts. Annie is
passionate about designing and implementing collaborative conflict
management programs and stakeholder engagement. Annie has worked with
non-profits and academic organizations, as well as with water, energy, land
use, and natural resource planning entities. She has expertise at organizing,
facilitating and managing projects that provide opportunities for groups to
efficiently and effectively collaborate to resolve issues and develop mutually
acceptable solutions.

Relevant Experience

Associate, West Coast Ocean Partnership (WCOP), California
(April 2015 - present)

Kearns & West provided facilitation and coordination for the West Coast Ocean
Partnership (WCOP) Strategic Planning Meeting on June 30 - July 1, 2015.
Kearns & West helped to develop project team goals, priorities, and process
design for the two-day meeting including: providing neutral facilitation;
clarifying team roles and responsibilities; documenting the meeting; facilitating
creative solutions; developing the structure of ongoing communications
between partners; and continuing to help transition the WCOP. Kearns & West
developed the outcomes of the WCOP Strategic Planning Meeting in the form
of a meeting summary and a Strategic Framework document. These documents
will be vetted to potential partners as continued progress of the WCOP in the
hopes of continuing their work and objectives in the next several years.

Associate, Willamette Water Governance Group, Oregon
(January 2014 - present)

Kearns & West is providing facilitation and coordination of the efforts of the
seven entities that compose the Willamette Governance Group (WGG). The
purpose of the WGG is to create a water supply agreement that defines a
regional Willamette Water Supply System. The agreement will define
ownership and result in the governance, stewardship, management, operations
and expansion of the Willamette Water Supply System.

Associate, Tillamook People’s Utility District (PUD)
Transmission Project
(March 2014 - present)

Kearns & West provided the process design, consultation, and facilitation as
neutral support to the Tillamook PUD as it explored possible routes for a
transmission line from Tillamook to Oceanside, Oregon. Kearns & West
provided early-stage public engagement and ongoing process guidance,
as well as convened and facilitated a citizen advisory group (CAG)
process from January — June 2015. The purpose of the CAG was to
represent community interests while assisting the Tillamook PUD in
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siting the transmission line through a multi-stakeholder, collaborative process in an open and
transparent forum. The CAG members were stakeholders that represented landowners; business,
agricultural, and non-governmental interests; citizens at large; the city; the county; and the
Tillamook PUD. CAG members learned and understood with intent to help with how best to route
the transmission line. Kearns & West facilitated CAG meetings, multiple public workshops, and a
tield trip to look at siting options on the ground. The CAG concluded in June with a
recommendation to the Tillamook PUD. Kearns & West and the CAG will present an overview of
the process and CAG recommendations at a board meeting in August 2015.

Associate, BOEM Oregon Offshore Renewable Energy Task Force, Oregon

(June 2013 - present)

Kearns & West is providing neutral facilitation and process support to the Bureau of Ocean Energy
Management’s (BOEM) Oregon Offshore Renewable Energy Task Force as it explores outer continental shelf
renewable energy development. Task Force members include tribal, federal, state, county and local officials.
Interested members of the public provide comment and feedback. Kearns & West works with the project
team on coordination, facilitation, and follow-up from public Task Force meetings. Project activities are
sponsored by BOEM.

Associate and Facilitator, West Coast Ocean Summit

(November 2014 - April 2015)

The West Coast Ocean Summit (WCQOS) brought together West Coast Tribes, representatives from the
Governors' offices of California, Oregon, and Washington and state and federal agencies to share ocean health
priorities and discuss regional ocean coordination and collaboration opportunities. Kearns & West provided
process design services to develop the Summit and neutral facilitation to support the two-day event. Kearns
& West helped Summit participants achieve unprecedented collaborative work for west coast ocean
management, including developing a shared understanding of common priorities, documenting issues of
mutual importance, creating strategies for identifying opportunities for coordination and overcoming
challenges, and developing mechanisms for ongoing dialogue among federal and state agencies and tribes in
the region. Kearns & West summarized the Summit content and outcomes into a report available here.

Facilitator, FEMA FFRMS, Virginia and Washington

(March - April 2014)

Kearns & West provided neutral facilitation and coordination services to support the Federal Emergency
Management Agency (FEMA) to provide public listening sessions for input on the Floodplain Management
Guidelines and help guide agencies on the implementation of Executive Order 11988, consistent with a new
Federal Floor Risk Management Standard (FFRMS). Annie facilitated public listening session breakout groups
with federal agency representatives and public attendees to discuss topics on critical actions and managing
flood risk using natural approaches.

Associate, Willamette SIP (January 2014 - April 2015)

Kearns & West provides process design, consultation, and facilitation process providing neutral support to a
multi-party planning and strategic development watershed based process in the Willamette River Basin.
Stakeholders include state, federal, local, and local representatives. The process is funded through the
Oregon Watershed Enhancement Board and others.

Associate, Columbia River Basin Project (August 2014 - March 2015)

Kearns & West works with Oregon Consensus and the William D. Ruckelshaus Center to provide neutral
process support to assist NOAA Fisheries in implementing the recommendations from the situation
assessment to decide how best to approach comprehensive, long-term salmon recovery in the Columbia River
basin. Project activities are supported by NOAA fisheries.
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Associate, Swan Island-North Portland Air Quality Forum, Oregon

(January 2014 - December 2014)

Kearns & West provided facilitation and neutral process design for the Swan Island-North Portland Air
Quality Forum. The Forum was a formed group that was borne out of an Oregon Solutions project requested
by Oregon House Speaker Tina Kotek to improve communication between the residential and industrial
neighbors of Swan Island to address complaints about odors. Forum members worked collaboratively on
local clear air issues, with technical assistance from the Oregon Department of Environmental Quality.

Peer Mediation Training, Oregon

(September 2012 - August 2014)

Annie designed and implemented peer mediation trainings for two non-profit organizations that helped
contribute to a change in conflict culture through policy change. These trainings were built upon skills such
as active listening, empathy, perspective building and understanding elements of inclusiveness. One of these
organizations works to empower women and girls through women’s athleticism, while the other is focused
on providing equitable programs for diverse multicultural populations. Trainings focused on group dynamics
and processes, facilitation and group management strategies, conflict resolution, leadership styles, and
development and implementation of actionable plans.

Select Publications and Presentations

Kilburg, Annie (2014) Conflict Management Program for the Rose City Rollers. A project paper submitted in
completion of Master of Conflict Resolution. Portland State University, Portland, Oregon: Mark O. Hatfield
School of Government.

Page 3 of 3





		Additional Information to Appendix F - Kearns & West

		Binder1

		Debra Nudelman Resume - August 2015

		Annie Kilburg Resume - August 2015










image2.emf
Kearns and  West_a1.pdf


Kearns and West_a1.pdf
State of Washington CONTRACT AMENDMENT
Contracts, Procurement, & Risk Management Division

Department of Enterprise Services

P.0.Box 41411 Contract No.: | 04215

Olympia, WA 98504-1411

Kearns & West, Inc. Amendment No.: | 1

475 Sansome Street, Suite 570

San Francisco, CA 94111 Effective Date: | October 1, 2017

FIRST AMENDMENT
TO
CoNTRACT No. 04215
MEDIATION SERVICES

This First Amendment (“Amendment”) to Contract No. 04215 is made and entered into by and between
the State of Washington acting by and through the Department of Enterprise Services, a Washington
State governmental agency (“State”) and Kearns & West, Inc. , a California Company (“Contractor”) and
is dated as of October 1, 2017

RECITALS

State and Contractor (collectively the “Parties”) entered into that certain Contract No. 04215 for
Mediation Services dated effective as of October 1, 2015 (“Contract”).

The amendment set forth herein is within the scope of the Contract.

The Parties now desire to amend the Contract as set forth herein.

AGREEMENT

Now THEREFORE, in consideration of the mutual covenants and agreements set forth herein, the Parties
hereby agree to amend the Contract as follows:

1.

TeRM. The Contract term is amended to extend the term for four (4) years, ending September
30, 2021, or until such time that a replacement contract is awarded, if earlier. This replaces the
verbiage in section 1.2.1 Master Contract term in the base contract requiring 4 1-year term
extensions.

No CHANGE OTHER THAN AMENDMENT. Except as amended herein, the Contract is unaffected and
remains in full force and effect.

INTEGRATED AGREEMENT; MODIFICATION. This Amendment constitutes the entire agreement and
understanding of the Parties with respect to the subject matter and supersedes all prior
negotiations and representations. In the event of any conflict between this Amendment and the
Contract or any earlier amendment, this Amendment shall control and govern. This
Amendment may not be modified except in writing signed by the Parties.

CONTRACT NO. 04215 - AMENDMENT NO. 1 Page 1






4. AUTHORITY. Each party to this Amendment, and each individual signing on behalf of each party,
hereby represents and warrants to the other that it has full power and authority to enter into
this Amendment and that its execution, delivery, and performance of this Amendment has been
fully authorized and approved, and that no further approvals or consents are required to bind
such party.

5. ELECTRONIC SIGNATURES. A signed copy of this Amendment or any other ancillary agreement
transmitted by facsimile, email, or other means of electronic transmission shall be deemed to
have the same legal effect as delivery of an original executed copy of this Amendment or such
other ancillary agreement for all purposes.

6. COUNTERPARTS. This Amendment may be executed in one or more counterparts, each of which
shall be deemed an original, and all of which counterparts together shall constitute the same
instrument which may be sufficiently evidenced by one counterpart. Execution of this
Amendment at different times and places by the parties shall not affect the validity thereof so
long as all the parties hereto execute a counterpart of this Amendment.

EXECUTED AND EFFECTIVE as of the day and date first above written.

KEARNS & WEST, INC. STATE OF WASHINGTON
A CALIFORNIA COMPANY DEPARTMENT OF ENTERPRISE SERVICES

AN N/ > - ,
." \ “/’ | fihids .\\____JL . -E‘J V
By:

Name: Clayton Long

Name: Debra Nudelman Title:  Contracts Specialist 3

Title:  Principal Date: 3/9/17

Date: 3/23/17
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image3.emf
Kearns and  West.pdf


Kearns and West.pdf
f Washington State Department of . | o
- * 1500 Jefferson St. SE « Olympia, WA 98501 http://www.des.wa.gov
Ente rprl se SerVIces Contra)étsf)Procurement, and Risk Management

* Master Contracts and Consulting Unit

Appendix B, Master Contract

Mediation Services # 04215

Contracting Party: Washington State Department of Enterprise Services (DES)
Vendor: Kearns & West, Inc.
Effective Date: Date of last signature affixed (see contract signatures)

This Master Contract prequalifies the Vendor to respond to separate “second tier” solicitations which
specify the category for this contract (see Category Description and Contract Scope in the Solicitation).
Second tier solicitations which specify other services will require different Master Contracts.

This contract does not prequalify the Vendor to bid on solicitations for services outside of the program nor
is the Vendor’'s name added to a universal “pre-approved” or “preferred” list.
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PARTIES

This Master Contract (“Master Contract” or “Contract”) is entered into by and between the state of
Washington, acting by and through the Department of Enterprise Services (DES) an agency of
Washington state government located at 1500 Jefferson Street SE Olympia WA, 98504-2445, and Kearns
& West, Inc. (“Vendor,” “Bidder,” “Contractor”), a Corporation located at 720 SW Washington Street, Suite
710, Portland, OR , 97205 licensed to conduct business in the state of Washington, for the purpose of
providing professional services as described and identified herein.

RECITALS

The state of Washington, acting by and through DES issued Request for Quotes and Qualifications
(RFQQ) number #04215 dated 08/07/2015 for the purpose of purchasing Mediation Services in
accordance with its authority under Chapter 39.26 RCW.

Vendor submitted a timely Solicitation Response.

DES evaluated all properly submitted Responses to the above-referenced Solicitation and has identified
Vendor as an Apparent Successful Bidder.

DES has determined that entering into this Contract with Vendor will meet Customer’s needs and will be
in Customer’s best interest.

NOW THEREFORE, DES awards to Vendor this Master Contract, the terms and conditions of which shall
govern Vendor’s provisioning of professional services as described herein, on a convenience or as-
needed basis. This Master Contract is not for personal use.

IN CONSIDERATION of the mutual promises as hereinafter set forth, the parties agree as follows:

1 OVERVIEW

1.1 Definitions

Apparent Successful Bidder - A Bidder who is recommended for Award after evaluation of
Responses.

Amendment - A change to a legal document. For the purposes of a Solicitation document, an
amendment shall be a unilateral change issued by DES, at its sole discretion.

Award - DES’s acceptance of a Bidder’s offer to enter into a Master Contract.

Business Days - Monday through Friday, 8:00 AM to 5:00 PM, Pacific Time, except for holidays
observed by the state of Washington.

Confidential Information - Information that may be exempt from disclosure to the public or other
unauthorized persons under either RCW 42.56 or other state or federal statutes. Confidential
Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail
addresses, telephone numbers, financial profiles, credit card Information, payroll/labor data,
driver's license numbers, medical data, law enforcement records, agency source code or object
code, agency security data, and information identifiable to an individual. Customers may identify
additional confidential information in a Second Tier Contract. Confidential information also includes
any personal information under the provisions of RCW 19.255.010 and RCW 42.56.590.

Contractor/Vendor - An individual, company, corporation, firm, or combination thereof with which
DES enters into a Master Contract for the procurement of materials, supplies, services, and/or
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equipment. It shall also include any Subcontractor retained by a Vendor as permitted under the
terms of the Master Contract.

Customer - An authorized user of the Master Contract, as identified in the Solicitation, who may or
actually does make purchases of material, supplies, services, and/or equipment under the resulting
Master Contract.

Intent to Award - A notice which the Customer recommends Award.

Master Contract - The document formalizing the agreement between the parties pursuant to this
Solicitation, together with all incorporated schedules and exhibits, including the Solicitation, the
Response, all Second Tier Contracts, and all Amendments.

Price - The not-to-exceed hourly rate(s) quoted by a Bidder in a Response as outlined in this
Solicitation to be charged, as applicable, for services rendered under any Master Contract and any
separate Second Tier Contract. All prices shall be quoted and paid in United States dollars.

Prequalified Bidder Pool - Bidders who have been vetted and selected through a competitive
qualification process.

Rapid Selection — Process where Customer reviews options and selects first ranked (lowest price)
service provider(s) that meet(s) the need. Rankings are based on pricing. Should first ranked
provider not be available or be able to meet Customer’s needs, Customer documents for their file
why the need can’t be met and selects the second ranked (second lowest price) provider, repeating
process if necessary. Customer places order with the selected service provider using own PO.

Response - A submittal prepared and delivered to DES in accordance with the Solicitation. The
Response shall include all required submittals as of the date set forth in the Solicitation schedule or
as further requested by DES.

Responsible - The capability in all respects of performing all Master Contract requirements in full
and meeting the elements of responsibility. (See RCW 39.26.160 (2))

Responsive - Conforming in all material respects to the terms and conditions, the specifications,
and other requirements of a Solicitation.

Second Tier Contract - The second-tier contractual document issued by a Customer and
executed between the Customer and Vendor.

Second Tier Solicitation - The solicitation document developed and issued by the Customer to
Vendors to request responses to the Customer’s requirements.

Services - Those services provided by Bidder relating to the Solicitation and that are appropriate to
the scope of the Solicitation.

Solicitation - The Request for Qualifications, and any Amendments or revisions thereto, used as a
Solicitation document.

Specifications - The explicit requirements furnished with a competitive Solicitation upon which a
purchase order or Master Contract is to be based. Specifications set forth the characteristics of the
goods and/or services to be purchased or sold so as to enable the Bidder or supplier to determine
and understand requirements of the Customer. Specifications may be in the form of a description of
the physical or performance characteristics, a reference brand or both. It may include a description
of any requirement for inspecting, testing, or preparing a material, equipment, supplies, or service
for delivery.
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1.2

121

1.2.2

123

State - The state of Washington acting by and through DES or the Customer.

Subcontractor - One not in the employment of a Vendor, who is performing all or part of the
business activities under a Master Contract resulting from this Solicitation, or any separate Second
Tier Contract with Vendor. The term “Subcontractor” means a Subcontractor of any tier.

Washington’s Electronic Business Solution (WEBS) - The Vendor registration and Bidder
notification system maintained by DES.

Term

Master Contract Term

The initial term of this Contract shall be 2 years, commencing on October 1, 2015 with the
possibility of extending for 4 1-year terms. The term of this Contract shall not go beyond 6 years
unless an emergency exists and/or special circumstances require a partial term extension. DES
reserves the right to extend with all or some of the Vendors, solely determined by DES.

Program Management

DES reserves the right to review the program’s prequalified Vendors and their contracting activity
within the program’s categories and use its sole discretion in determining which Vendors remain
prequalified within program categories.

Vendors may be required to respond annually to a questionnaire or submit documentation
certifying their original capabilities. Additionally, Vendors may annually submit information that
qualifies them for additional capabilities within the categories in which they are prequalified.

Vendors who do not respond to DES questionnaires or requests for documentation within 30 days
will be suspended from the program until documentation is received and approved by DES.
During a suspension period, additional Second Tier contracting opportunities will not be available
to Vendor. After one year, a suspended Contract will be terminated and Vendor will be required to
re-enter the program during an open enrollment period. Additional enroliment opportunities are
detailed in the Solicitation.

Second Tier Contracts

The Term of any Second Tier Contract executed pursuant to this Contract shall be set forth in the
Second Tier Contract.

Second Tier Contracts shall not be entered into or renewed for a term which exceeds two years
beyond the expiration or other termination of the Master Contract without prior review and written
approval from the Contract Administrator.

Second Tier Contracts or renewal Second Tier Contracts entered into prior to the expiration or
other termination of this Master Contract may be completed under the Master Contract terms and
conditions in effect when the Second Tier Contract or renewal Second Tier Contract was entered
into.

New Second Tier Contracts or renewal Second Tier Contracts shall not be entered into after the
expiration or other termination of the Master Contract.

All of the terms and conditions contained in this Master Contract shall survive the expiration or
other termination of this Contract for so long as any Second Tier Contract entered into under this
Master Contract is still in effect and shall apply to such Second Tier Contract.
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13.1

Customers

With respect to use of this Contract, Washington state agencies, including but not limited to DES,
institutions of higher education, boards, commissions and political subdivisions (e.g., counties,
cities, school districts, or public utility districts) as set forth in the Interlocal Cooperation Act, chapter
39.34 RCW, and public-benefit nonprofit corporations that are eligible to receive services from DES
under chapter 39.26 RCW.

Delegation of Authority

Effective January 1, 2013 and unless otherwise exempted by law, Washington state agencies are
delegated authority for the procurement of goods and services set forth in Policy # DES-090-00.
This delegation is independent of the funding source for the procurement. When projecting
contract values, agencies should do so in a manner that is true to the intent of these thresholds.

Washington state agencies’ delegation of authority for second tier competitions as applicable to
this Contract is limited to the delegation set forth in Policy # DES-090-00.

2 CONTRACT ADMINISTRATION

21

2.2

2.3

Contract Administrator

DES shall appoint a single point of contact that will be the Contract Administrator for this Contract
and will provide oversight of the activities conducted hereunder. The Contract Administrator will be
the principal contact for Vendor concerning business activities under this Contract.

Administration of Contract

DES will maintain Contract information and pricing, and reserves the right to make it available at
des.wa.gov.

Vendor Supervision and Coordination
Vendor shall:

1. Competently and efficiently, supervise and coordinate the implementation and completion
of all Contract requirements specified herein;

2. ldentify the Vendor’s account manager, who will be the principal point of contact for the
DES Contract Administrator concerning Vendor’s performance under this Contract. The
Vendor Account Manager will be the principal point of contact for DES for the duration of
this Contract and will provide oversight of Vendor activities conducted hereunder. Vendor
account manager will serve as the focal point for business matters, performance matters,
and administrative activities under this Contract;

3. Immediately notify the Contract Administrator in writing of any change of the designated
Vendor’s account manager assigned to this Contract; and

4. Be bound by all written communications given to or received from the Vendor’s
Representative.

Violation of any provision of this paragraph may be considered a material breach establishing
grounds for Contract termination.
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2.4

2.5

2.6

2.7

2.8

28.1

Post Award Conference

Vendor may be required to attend a post award conference scheduled by the Contract
Administrator to discuss Contract performance requirements. The time and place of this
conference will be scheduled following the Award.

Contract Management
Upon award of this Contract, the Vendor shall:

1. Review the impact of the Award and take the necessary steps needed to ensure that
contractual obligations will be fulfilled.

2. Ensure that those who endeavor to utilize this Contract are authorized Customers under
this Contract.

3. Designate a Customer service representative who will be responsible for addressing
Customer issues.

Changes

Alterations to any of the terms, conditions, or requirements of this Contract shall only be effective
upon written issuance of a mutually-agreed Contract Amendment. However, changes to point of
contact information may be updated without the issuance of a mutually-agreed Contract
Amendment.

DES reserves the right to add services as market conditions and Customers’ needs change. Such
modifications will be evidenced by issuance of a written authorized amendment by the Contract
Administrator.

Statewide Payee Desk

In order to receive payment, Vendors are required to be registered with the Statewide Payee Desk
maintained by DES for processing Vendor payments. Customers who are Washington state
agencies cannot make payments to Vendor until Vendor is registered. Registration materials are
available here: Receiving Payment from the State.

Sales Reporting Requirements

Contract Usage Report

The management fee will be based on total contract sales, which must be reported quarterly by the
contractor in the Contract Sales Reporting System. DES will provide a login password and a
required vendor number.

“Zero” sales: Contractor is required to report “zero” sales even if no sales occurred during the
reporting period.

The report shall identify:
A. Customers who have been invoiced for work orders awarded through this contract;

B. Amounts invoiced for each Customer during the reporting period

Report due dates:
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2.8.2

2.9

29.1

292

For sales invoiced during ... Due date

Q1 (Jan / Feb / March) April 30
Q2 (April / May / June) July 31
Q3 (July / Aug / Sept.) Oct. 31
Q4 (Oct/ Nov / Dec.) Jan.. 31

The report may be corrected or modified by DES with subsequent written notice to the contractor.
Upon request, contractor is required provide contact information for all Customers during the term
of this contract.

Due Date

Reports must be submitted electronically within 30 days after the end of the calendar quarter, i.e.,
no later than April 30th, July 31st, October 31st and January 31st.

Failure to provide reports in accordance with the schedule above may be cause for Contract
termination.

Vendor Fee Requirements

Management Fee

Vendor shall pay DES a management fee equal to 0.74% of the total sales amounts invoiced,
less any taxes, returns, credits, or adjustments, of all sales (“total net sales”) under this Master
Contract. Vendor shall hold the management fee in trust for DES until such fee is remitted to
DES.

The management fee will be included in Vendor’s pricing and will not be included as a separate
line item on any invoice submitted to a Customer.
Payment Instructions

DES will provide an invoice for each Master Contract with payment instructions within 30 days of
Contract usage reporting based on each Contract usage report detailed in the subsection above.
Payment of the management fee is due within 30 days of the date of the DES invoice.

NOTE: Vendors with multiple Master Contracts agree to provide separate management fee
payments for every Master Contract in which they have reported sales.

Each separate management fee payment must reference the following:

1. The Vendor’'s Name as it is known to DES, if not already included on the face of the
check.

2. The Master Contract number.
3. The year and quarter for which the management fee is being remitted.

4. All Second Tier Contract Numbers for each Master Contract under which the Vendor
invoiced sales amounts during the reporting period for which the Vendor is remitting
payment.
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294

2.10

3 P

Failure to provide the management fee as detailed herein may be cause for Contract termination.

Right to Audit

DES reserves the right to audit, or have a designated third party audit, applicable records to
ensure that Customers have been properly invoiced and all management fees have been
remitted. Failure to accurately report total net sales, to submit a timely Contract usage report, or
remit timely payment of the management fee, may be cause for Contract termination, the
charging of interest or penalties, or the exercise of other remedies provided by law.

Changes

DES may, at its sole discretion, increase, decrease, or eliminate the management fee upon 30
days written notice to Vendor. Any decrease to, or elimination of, the management fee, shall be
reflected in contract pricing commensurate with the adjustment. DES reserves the right to
negotiate Contract pricing with the Vendor in the case of an upward adjustment of the
management fee.

Washington’s Electronic Business Solution (WEBS)

Vendor shall be registered in the Vendor registration system, Washington’s Electronic Business
Solution (WEBS), maintained by DES. Vendors already registered need not re-register. Itis the
sole responsibility of Vendor to properly register with WEBS and maintain accurate information in
WEBS.

RICING

3.1

3.2

3.3

Price Protection

During the initial 365 days of the Contract, Vendor must guarantee to provide services at no higher
than the rates set forth in Appendix F — Hourly Rates and Minimum Qualifications Submittal. Such
prices shall not be increased during this period.

Prices are considered maximum or “ceiling” prices only. On a project by project basis, Vendor may
elect to provide services to Customers for performance of Second Tier Contracts at lower rates
than those originally established in this Contract.

No Additional Charges

Unless otherwise specified in the Solicitation, no additional charges by the Vendor will be allowed.
Notwithstanding the foregoing, in the event that market conditions, laws, regulations or other
unforeseen factors dictate, at the Contract Administrator’s sole discretion, additional charges may
be allowed.

Price Adjustments

Price adjustments will not be considered without supporting documentation sufficient to justify the
requested increase. Documentation must be based on published indices such as the U.S.
Department of Labor’'s Consumer Price Index. The grant of any price adjustment will be at the sole
discretion of DES. The Vendor shall be notified in writing by the Contract Administrator of any price
adjustment granted and such price adjustment shall be set forth in a written amendment to the
Contract. Price adjustments granted by DES shall remain unchanged for at least 365 calendar
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days thereafter, and no request for adjustments in price will be considered during that time period.
A sixty day notice of proposed price increase is required.

Indices to be used for price increase validation will be PPI Code - 5416

Contract Administrator may require, upon award, that Vendors provide a break-down of the costs
included in Appendix E in order to assist in validating future price increase requests (ie: what
percent of the NTR + Rate encompasses labor, profit, etc.).

3.4 Hours and Overtime

Vendor agrees that rates provided in this Contract assume that work is performed during Business
Days and Hours. Overtime rates are not allowed unless required by state or federal law. Further,
prices are to be considered all-inclusive hourly rates to include all expenses (e.g., overhead,
insurance, travel and administration including but not limited to the management fee) except, in
limited circumstances.

4  VENDOR QUALIFICATIONS AND REQUIREMENTS

4.1 Solicitation Requirements

The Solicitation requirements are essential substantive terms of this Master Contract. Services
provided under this Master Contract shall meet or exceed all the mandatory requirements of the
Solicitation.

4.2 Vendor Organizational Capabilities

Upon request, Vendor must provide a brief description of its entity (including business locations,
size, areas of specialization and expertise, customer base and any other pertinent information that
would aid a Customer in formulating a determination about the stability and strength of the entity),
including experience and history.

4.3 Established Business

Prior to commencing performance, or prior to that time if required by DES, Customer, law or
regulation, Vendor must be an established business firm with all required licenses, fees, bonding,
facilities, equipment and trained personnel necessary to meet all requirements and perform the
work as specified in the Solicitation. Vendor shall maintain compliance with these requirements
throughout the life of this Contract or Second Tier Contract.

DES or Customer reserves the right to require receipt of proof of compliance with said
requirements within 10 calendar days from the date of request, and to terminate this Contract or
Second Tier Contract as a material breach for noncompliance with any requirement of this
paragraph.

4.4 Vendor Certifications

Vendor shall maintain any required certification status for the initial term and any renewals of this
Contract. If status is discontinued, this Contract and/or a Customer’s Second Tier Contract may be
terminated as set forth elsewhere herein.
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4.5

4.6

4.7

Use of Subcontractors

In accordance with Solicitation requirements, Vendor agrees to take complete responsibility for all
actions of such Subcontractors.

Prior to performance, Vendor shall identify all Subcontractors who will perform services in
fulfillment of contract requirements, including their name, the nature of services to be performed,
address, telephone, facsimile, email, federal tax identification number (TIN), and anticipated dollar
value of each subcontract:

DES reserves the right to approve or reject any and all Subcontractors that are identified by
Vendor.

Specific restrictions apply to contracting with current or former state employees pursuant to
Chapter 42.52 RCW.

Subcontracts and Assignments

Vendor shall not Subcontract, assign, or otherwise transfer its obligations under this Contract
without the prior written consent of DES. Vendor shall provide a minimum of 30 calendar days
advance notification of intent to subcontract, assign, or otherwise transfer its obligations under this
Contract. Violation of this condition may be considered a material breach establishing grounds for
Contract termination. The Vendor shall be responsible to ensure that all requirements of the
Contract be appropriately communicated to any and all Subcontractors. In no event shall the
existence of a subcontract operate to release or reduce the liability of Vendor to the state for any
breach in the performance of the Subcontractor’s duties.

Vendor Authority and Infringement

Vendor is authorized to sell under this Contract, only those materials, supplies, services and/or
equipment as stated herein and allowed for by the provisions of this Contract. Vendor shall not
represent to any Customers that they have the contract authority to sell any other materials,
supplies, services and/or equipment. Further, Vendor may not intentionally infringe on other
established state Contracts.

5 SERVICES AND STATEMENTS OF WORK

51

5.2

Second Tier Solicitations

Prior to entering into separate agreements pursuant to the terms of this Contract, Customers shall
conduct separate, competitively bid and awarded Solicitations (Second Tier Solicitations) among
the Vendors who have current Master Contracts with DES. To facilitate these Solicitations,
Customers may use a Second Tier Solicitation template posted to the DES PS webpage. DES or
Customer reserves the right to revise the template in any fashion necessary.

Second Tier Contracts

All services to be performed for a Customer under this Master Contract shall be documented in
separate Second Tier Contracts established between the Customer and the Vendor. Second Tier
Contracts should reference the Master Contract number, and should include, the scope of work to
be performed, projected timeline, the estimated total cost of the project, and authorized signatures
of both parties. A Second Tier Contract template is posted to the DES PS webpage. DES or
Customer reserves the right to revise the template in any fashion necessary.
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5.3

Second Tier Contracts may include additional or conflicting terms and conditions as determined by
the Customer. In the event of any conflict, the Second Tier Contract shall prevail.

Where applicable, all Second Tier Contracts shall comply with Executive Order 10-07 regarding
performance-based Contracting.

Commencement of Work

Upon execution of a separate Second Tier Contract, Vendor will be required to register with the
statewide payee desk maintained by DES for processing of vendor payments. Customers who are
Washington state agencies cannot make payments to Vendor until Vendor is registered.
Registration materials are available here.

No work shall be performed by Vendor until a Second Tier Contract is executed by both Vendor
and Customer, AND is received by Vendor.

6 SITE SECURITY AND SAFETY

6.1

6.2

6.3

Site Security

While on DES or any Customer’s premises, Vendor, its agents, employees, and Subcontractors
shall conform in all respects with any and all of Customer’s physical, fire, safety, and other security
regulations.

Facility Access

Vendor understands that Customer’s building entrances may be controlled for access. In the event
Vendor performs any work at Customer’s buildings, Vendor agrees to become familiar with
Customer’s building and security policies, and further agrees to observe and comply with all
Customer’s building and security policies or procedures.

Vendor understands that in order to obtain access to Customer’s premises, Vendor may have to be
issued a security badge by Customer. Vendor shall provide certain personal information, including
valid government-issued photo identification, prior to obtaining a security badge when required by
Customer. Vendor further understands that Customer will collect and retain such personal
information for so long as the Second Tier Contract is in effect and such individual(s) has access to
the premises. Customer reserves the right to conduct background checks and deny an application
for a security badge. Failure of Vendor to comply with Customer’s security and safety policies and
procedures is sufficient grounds for revoking, modifying, suspending or terminating access to
Customer’s facilities. Upon the earlier of termination of the Second Tier Contract, or suspension or
termination of access to Customer’s facilities, Vendor shall return all security badges.

Remote Access to Network

Vendor understands that in order to obtain remote access to Customer’s Local Area Network
(LAN), email, or supported computing environments through a remote access connection (“Remote
Access”), Vendor must comply with Customer’s Remote Access policy and any other applicable
policies or procedures. Vendor shall, prior to access, complete and sign any applicable agreements
or forms. Remote Access is conditioned upon final approval by Customer.
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6.4

6.5

System Security

Vendor acknowledges and understands that it may be required to access Customer’s computer
networks in performing a Second Tier Contract under this Contract and that in providing such
access to Vendor, Customer places special confidence and trust in Vendor. Vendor acknowledges
and understands that any access granted by Customer to its computer networks shall be limited,
restricted and conditioned upon Vendor’s compliance with certain DES policies and practices.
Vendor warrants that it will perform all work for or on behalf of Customers in full compliance with
Information Services Board Security Policy, Standards and Guidelines, the Use of DES Networks
Policy, and any other security documents and best practices provided by DES (“Security Policies”).
Vendor agrees that DES’s Security Policies shall serve as the standard for network security and
warrants that it shall exercise its best efforts to comply with the Security Policies with respect to 1)
any electronic transfer of code or data; 2) prevention of unauthorized access; and 3) prevention of
any and all undisclosed programs, extraneous code, Self Help code, unauthorized code, or other
data that may be reasonably expected to damage data, code, software, systems or operations of
DES’s network, system or data. Vendor staff may be required by Customer to complete a certain
minimum level of Security Awareness Training coursework depending on the skill and experience
levels required by Customer.

OSHA and WISHA Requirements

Vendor shall observe and comply with OSHA and WISHA regulations, all applicable safety and
environmental laws and regulations, and all of Customer’s rules, guidelines, policies and
procedures relating to safety, workplace conditions, health and the environment, including but not
limited to physical, fire, evacuation, accidents, hazardous materials or situations, or other safety
regulations and policies.

7 PAYMENT

7.1

7.2

Advance Payment Prohibited

No advance payment shall be made for the services furnished by Vendor pursuant to this Contract.

Payment, Invoicing and Discounts
Payment is the sole responsibility of, and will be made by, the Customer.

Vendor shall provide a properly completed invoice to Customer. All invoices are to be delivered to
the address indicated in the purchase order.

Each invoice shall be identified by the associated Contract number; the Vendor’'s Statewide Payee
Desk registration number assigned by DES, the applicable Customer’s order number, and shall be
in U.S. dollars. Invoices shall be prominently annotated by the Vendor with all applicable prompt
payment and/or volume discount(s) and shipping charges unless otherwise specified in the
Solicitation. Hard copy credit memos are to be issued when the state has been overcharged.

Invoices for payment will accurately reflect all discounts due the Customer. Invoices will not be
processed for payment, nor will the period of prompt payment discount commence, until receipt of
a properly completed invoice denominated in U.S. dollars and until all invoiced items are received
and satisfactory performance of Vendor has been accepted by the Customer. If an adjustment in
payment is necessary due to damage or dispute, any prompt payment discount period shall
commence on the date final approval for payment is authorized.
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7.3

7.4

Under Chapter 39.76 RCW , if Customer fails to make timely payment(s), Vendor may invoice for 1
percent per month on the amount overdue or a minimum of $1.00. Payment will not be considered
late if a check or warrant is mailed within the time specified. If no terms are specified, net 30 days
will automatically apply. Payment(s) made in accordance with Contract terms shall fully
compensate the Vendor for all risk, loss, damages or expense of whatever nature and acceptance
of payment shall constitute a waiver of all claims submitted by Vendor. If the Vendor fails to make
timely payment(s) or issuance of credit memos, the Customer may impose a 1% per month on the
amount overdue.

Payment for materials, supplies and/or equipment received and for services rendered shall be
made by Customer and be redeemable in U.S. dollars. Unless otherwise specified, the Customer’s
sole responsibility shall be to issue this payment.

Any bank or transaction fees or similar costs associated with currency exchange procedures or the
use of purchasing/credit cards shall be fully assumed by the Vendor.

Taxes, Fees, and Licenses
Taxes

Where required by statute or regulation, the Vendor shall pay for and maintain in current status all
taxes that are necessary for Contract performance. Unless otherwise indicated, the Customer
agrees to pay state of Washington taxes on all applicable materials, supplies, services and/or
equipment purchased. No charge by the Vendor shall be made for federal excise taxes and the
Customer agrees to furnish Vendor with an exemption certificate where appropriate.

Collection of Retail Sales and Use Taxes

In general, Vendors engaged in retail sales activities within the state of Washington are required to
collect and remit sales tax to Department of Revenue (DOR). In general, out-of-state Vendors
must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in
the state of Washington is significantly associated with Vendor’s ability to establish or maintain a
market for its products in Washington state. Examples of such activity include where the Vendor
either directly or by an agent or other representative:

1. Maintains an in-state office, distribution house, sales house, warehouse, service
enterprise, or any other in-state place of business;

2. Maintains an in-state inventory or stock of goods for sale;

3. Regularly solicits orders from Customers located within the State of Washington via sales
representatives entering the State of Washington;

4. Sends other staff into the state of Washington (e.g. product safety engineers, etc.) to
interact with Customers in an attempt to establish or maintain market(s); or

5. Other factors identified in WAC 458-20 .

Department of Revenue Registration for Out-of-State Vendors

Out-of-state Vendors meeting any of the above criteria must register and establish an account with
the Department of Revenue. Refer to WAC 458-20-193, and contact the Department of Revenue
for additional information (see WA State Dept. of Revenue Registration Requirements). When out-
of-state Vendors are not required to collect and remit “use tax,” Customers located in the state of
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7.5

7.6

7.7

7.8

Washington are responsible for paying this tax, if applicable, directly to the Department of
Revenue.

Fees/Licenses

After award of Contract, and prior to commencing performance under the Contract, the Vendor
shall pay for and maintain in a current status any licenses, fees, assessments, permit charges, etc.,
which are necessary for Contract performance. It is the Vendor's sole responsibility to maintain
licenses and to monitor and determine any changes or the enactment of any subsequent
regulations for said fees, assessments, or charges and to immediately comply with said changes or
regulations during the entire term of this Contract.

Taxes on Invoice

Vendor shall calculate and enter the appropriate Washington state and local sales tax on all
invoices. Tax is to be computed on new items after deduction of any trade-in in accordance with
WAC 458-20-247.

Minority and Women’s Business Enterprise (MWBE) Participation

With each invoice for payment and within 30 days of Customer’s request, Vendor shall provide
Customer an Affidavit of Amounts Paid. The Affidavit of Amounts Paid shall either state that Vendor
still maintains its MWBE certification, or state that its Subcontractor(s) still maintain(s) its/their
MWBE certification(s) and specify the amounts paid to each certified MWBE Subcontractor under
this Contract. Vendor shall maintain records supporting the Affidavit of Amounts Paid in
accordance with this Contract’'s Retention of Records section.

Overpayments to Vendor

Vendor shall refund to Customer the full amount of any erroneous payment or overpayment under
this Contract within 30 days’ written notice. If Vendor fails to make timely refund, Customer may
charge Vendor one percent per month on the amount due, until paid in full.

Vendor Expenses

Customer shall reimburse Vendor for travel and other expenses as identified in a Second Tier
Contract, or as authorized in writing, in advance by Customer in accordance with the then-current
rules and regulations set forth in the Washington State Administrative and Accounting Manual.
Vendor shall provide a detailed itemization of expenses, including description, amounts and dates,
and receipts for amounts of $50 or more when requesting reimbursement. The amount reimbursed
to Vendor is included in calculating the total amount spent under this Contract.

Audits

DES reserves the right to audit, or have a designated third party audit, applicable records to ensure
that the state has been properly invoiced. Any remedies and penalties allowed by law to recover
monies determined owed will be enforced. Repetitive instances of incorrect invoicing may be
considered complete cause for contract termination.
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8 QUALITY ASSURANCE

8.1

8.2

8.3

Vendor Commitments, Warranties and Representations

Any written commitment by Vendor within the scope of this Contract shall be binding upon Vendor.
Failure of Vendor to fulfill such a commitment may constitute breach and shall render Vendor liable
for damages under the terms of this Contract. For purposes of this section, a commitment by
Vendor includes: (i) Prices, discounts, and options committed to remain in force over a specified
period of time; and (ii) any warranty or representation made by Vendor in its Response or
contained in any Vendor or manufacturer publications, written materials, schedules, charts,
diagrams, tables, descriptions, other written representations, and any other communication
medium accompanying or referred to in its Response or used to effect the sale to Customer.

Vendor shall use best efforts to ensure that personnel assigned to a Second Tier Contract are
available until the completion of that Second Tier Contract. Any proposal by Vendor for changes,
replacement, or substitution of Second Tier Contract personnel during the Term of the Second Tier
Contract shall be submitted to the Customer Second Tier Contract Administrator in writing. The
Customer Second Tier Contract Administrator shall have the sole discretion to accept or reject
such proposal.

As a condition to accepting Vendor’s proposal for personnel changes, Customer may require
Vendor to compensate Customer for any training and administrative costs incurred by Customer in
association with such replacement. Such compensation will be in the form of a credit against
Vendor’s monthly invoice charges to Customer by Vendor (a) not billing Customer for hours worked
during the first 10 Business Days replacement personnel begin work, if the method of
compensation agreed to in the Second Tier Contract is by hourly rates (time and material); or (b)
crediting Customer an amount not to exceed $5,000 per person replaced, if the method of
compensation agreed to in the Second Tier Contract is by deliverables (fixed cost).

If Customer does not accept Vendor’s proposed change and Vendor is unable to provide
acceptable personnel to Customer within 10 Business Days after the originally assigned personnel
have left, then Customer may terminate the Second Tier Contract Pursuant to Section 57
Termination for Convenience.

Warranties

Vendor warrants that all services provided under this Contract shall be fit for the purpose(s) for
which intended, for merchantability, and shall conform to the requirements and specifications
herein. Acceptance of any service and inspection incidental thereto, by the Customer shall not
alter or affect the obligations of the Vendor or the rights of the Customer.

Cost of Remedy

Cost of remedying defects: All defects, indirect and consequential costs of correcting, removing or
replacing any or all of the defective data and work products (collectively called “Work Product”) will
be charged against the Vendor.
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9 INFORMATION AND COMMUNICATIONS

9.1

9.2

9.3

9.4

Advertising

Vendor shall not publish or use any information concerning this Contract in any format or media for
advertising or publicity without prior written consent from DES.

Retention of Records

Vendor shall maintain all books, records, documents, data and other evidence relating to this
Contract and the provision of materials, supplies, services and/or equipment described herein,
including, but not limited to, accounting procedures and practices which sufficiently and properly
reflect all direct and indirect costs of any nature expended in the performance of this Contract.
Vendor shall retain such records for a period of six years following the date of final payment. At no
additional cost, these records, including materials generated under the Contract, shall be subject at
all reasonable times to inspection, review, or audit by DES, personnel duly authorized by the DES,
the Washington state Auditor’'s Office, and federal and state officials so authorized by law,
regulation or agreement.

If any litigation, claim or audit is started before the expiration of the six year period, the records
shall be retained until final resolution of all litigation, claims, or audit findings involving the records.

Proprietary or Confidential Information

Vendor acknowledges that DES and Customer are subject to chapter 42.56 RCW and that this
Contract and any Second Tier Contracts shall be a public record as defined in chapter 42.56 RCW.
Any specific information that is claimed by Vendor to be Proprietary Information must be clearly
identified as such by Vendor.

To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, DES or Customer
shall maintain the confidentiality of Vendor’s information marked confidential or proprietary. If a
request is made to view Vendor’s proprietary information, DES or Customer will notify Vendor of
the request and of the date that the records will be released to the requester unless Vendor obtains
a court order enjoining that disclosure. If Vendor fails to obtain the court order enjoining disclosure,
DES or Customer will release the requested information on the date specified.

DES or Customer’s sole responsibility shall be limited to maintaining the above data in a secure
area and to notify Vendor of any request(s) for disclosure for so long as DES or Customer retains
Vendor’s information in DES or Customer records. Failure to so label such materials or failure to
timely respond after notice of request for public disclosure has been given shall be deemed a
waiver by Vendor of any claim that such materials are exempt from disclosure.

Non-Endorsement and Publicity

Neither DES nor the Customers are endorsing the Vendor’s products or services, nor suggesting
that they are the best or only solution to their needs. Vendor agrees to make no reference to DES,
any Customer or the state of Washington in any literature, promotional material, brochures, sales
presentation or the like, regardless of method of distribution, without the prior review and express
written consent of the DES.
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9.5

Ownership/Rights in Work Product and Data

Customer and Vendor agree that all data and work products (collectively called “Work Product”)
produced pursuant to this Contract shall be considered work made for hire under the U.S.
Copyright Act, 17 U.S.C. 8101 et seq, and shall be owned by Customer. Vendor is hereby
commissioned to create the Work Product.

Work Product includes, but is not limited to, discoveries, formulae, ideas, improvements,
inventions, methods, models, processes, techniques, findings, conclusions, recommendations,
reports, designs, plans, diagrams, drawings, Software, databases, documents, pampbhlets,
advertisements, books, magazines, surveys, studies, computer programs, films, tapes, and/or
sound reproductions, to the extent provided by law. Ownership includes the right to copyright,
patent, register and the ability to transfer these rights and all information used to formulate such
Work Product.

If for any reason the Work Product would not be considered a work made for hire under applicable
law, Vendor assigns and transfers to Customer the entire right, title and interest in and to all rights
in the Work Product and any registrations and copyright applications relating thereto and any
renewals and extensions thereof.

Vendor shall execute all documents and perform such other proper acts as Customer may deem
necessary to secure for Customer the rights pursuant to this section.

Vendor shall not use or in any manner disseminate any Work Product to any third party, or
represent in any way Vendor ownership in any Work Product, without the prior written permission
of Customer. Vendor shall take all reasonable steps necessary to ensure that its agents,
employees, or Subcontractors shall not copy or disclose, transmit or perform any Work Product or
any portion thereof, in any form, to any third party.

Material that is delivered under this Contract, but that does not originate there from (“Preexisting
Material”), shall be transferred to Customer with a nonexclusive, royalty-free, irrevocable license to
publish, translate, reproduce, deliver, perform, display, and dispose of such Preexisting Material,
and to authorize others to do so except that such license shall be limited to the extent to which
Vendor has a right to grant such a license. Vendor shall exert all reasonable effort to advise
Customer at the time of delivery of Preexisting Material furnished under this Contract, of all known
or potential infringements of publicity, privacy or of intellectual property contained therein and of
any portion of such document which was not produced in the performance of this Contract. Vendor
agrees to obtain, at its own expense, express written consent of the copyright holder for the
inclusion of Preexisting Material. Customer shall receive prompt written notice of each notice or
claim of copyright infringement or infringement of other intellectual property right worldwide
received by Vendor with respect to any Preexisting Material delivered under this Contract.
Customer shall have the right to modify or remove any restrictive markings placed upon the
Preexisting Material by Vendor.

Vendor shall upon written request provide access to data generated under this Contract and any
Second Tier Contract to DES, to Customer, to the Joint Legislative Audit and Review Committee,
and to the state Auditor, as requested, at no additional cost. This includes access to all information
that supports the findings, conclusions, and recommendations of Vendor’s reports, including
computer models and methodology for those models.
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9.6

Protection of Customer’s Confidential Information

Vendor acknowledges that some of the material and information that may come into its possession
or knowledge in connection with or in performance of this Contract or a Second Tier Contract may
consist of Confidential Information. Vendor agrees to hold Confidential Information in strictest
confidence and not to make use of Confidential Information for any purpose other than the
performance of this Contract or any Second Tier Contract, to release it only to authorized
employees or Subcontractors requiring such information for the purposes of carrying out this
Contract or any Second Tier Contract, and not to release, divulge, publish, transfer, sell, disclose,
or otherwise make the information known to any other party without Customer’s express written
consent or as provided by law. Vendor agrees to release such information or material only to
employees or Subcontractors who have signed a nondisclosure agreement, the terms of which
have been previously approved by Customer. Vendor agrees to implement physical, electronic, and
managerial safeguards, including but not limited to those prescribed by the Customer, to prevent
unauthorized access to Confidential Information. Vendors that may come into contact with medical
data or Protected Health Information will be required to complete a Business Associate agreement,
as required by federal or state laws, including HIPAA, prior to the commencement of any work.

Immediately upon expiration or termination of this Contract or any Second Tier Contract, Vendor
shall, at DES’s or Customer’s option: (i) certify to DES or Customer that Vendor has destroyed all
Confidential Information; or (ii) return all Confidential Information to DES or Customer; or (iii) take
whatever other steps DES or Customer requires of Vendor to protect DES’s or Customer’s
Confidential Information.

DES and Customers reserve the right to monitor, audit, or investigate the use of Confidential
Information collected, used, or acquired by Vendor through this Contract or any Second Tier
Contract. The monitoring, auditing, or investigating may include, but is not limited to, salting
databases.

In the event of the unauthorized acquisition of computerized data that compromises the security,
confidentiality, or integrity of personal information maintained by the Customer (“Data Breach”),
Vendor agrees to comply with all applicable state and federal statutory provisions, including but not
limited to RCW 19.255.010 and RCW 42.56.590. If a data compromise and/or identity theft occurs
and is found to be the result of Vendor’s acts or omissions, Vendor shall assume complete
responsibility for notification of affected parties, and be liable for all associated costs incurred by
DES or Customer in responding to or recovering from the Data Breach.

Violation of this section by Vendor or its Subcontractors may result in termination of this Contract
and any Second Tier Contract and demand for return of all Confidential Information, and/or
payment of monetary damages, or penalties.

10 GENERAL PROVISIONS

10.1

Governing Law / Venue

This Contract shall be construed and interpreted in accordance with the laws of the state of
Washington, and the venue of any action brought hereunder shall be in the Superior Court for
Thurston County.
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10.2

10.3

10.4

10.5

10.6

Severability

If any provision of this Contract or any provision of any document incorporated by reference shall
be held invalid, such invalidity shall not affect the other provisions of this Contract that can be given
effect without the invalid provision, and to this end the provisions of this Contract are declared to be
severable.

Survivorship

All transactions executed for products and services provided pursuant to the authority of this
Contract shall be bound by all of the terms, conditions, prices and price discounts set forth herein,
notwithstanding the expiration of the initial term of this Contract or any extension thereof. Further,
the terms, conditions and warranties contained in this Contract that by their sense and context are
intended to survive the completion of the performance, cancellation or termination of this Contract
shall so survive. In addition, the terms of the sections titled Overpayments to Vendor;
Ownership/Rights in Work Product and Data; Vendor Commitments, Warranties and
Representations; Protection of Customer’s Confidential Information; Order of Precedence,
Incorporated Documents, Conflict and Conformity; Non-Endorsement and Publicity; Retention of
Records; Patent and Copyright Indemnification; Proprietary or Confidential Information; Problem
Resolution and Disputes; and Limitation of Liability shall survive the termination of this Contract.

Independent Status of Vendor

In the performance of this Contract, the parties will be acting in their individual, corporate or
governmental capacities and not as agents, employees, partners, joint ventures, or associates of
one another. The parties intend that an independent Vendor relationship will be created by this
Contract. The employees or agents of one party shall not be deemed or construed to be the
employees or agents of the other party for any purpose whatsoever. Vendor shall not make any
claim of right, privilege or benefit which would accrue to an employee under Chapter 41.06 RCW,
or Title 51 RCW.

Gifts and Gratuities

Vendor shall comply with all state laws regarding gifts and gratuities, including but not limited to:
RCW 39.26.020 , RCW 42.52.150, RCW 42.52.160, and RCW 42.52.170 under which it is
unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips,
favors, special discounts, services, or anything of economic value in conjunction with state
business or contract activities.

Under RCW 39.26.020 and the Ethics in Public Service Law, Chapter 42.52 RCW state officers
and employees are prohibited from receiving, accepting, taking or seeking gifts (except as
permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating
to the purchase of goods or services.

Immunity and Hold Harmless

To the fullest extent permitted by law, Vendor shall indemnify, defend and hold harmless state,
agencies of state and all officials, agents and employees of state, from and against all claims for
injuries, death or damage to property arising out of or resulting from the performance of the
contract. Vendor's obligation to indemnify, defend, and hold harmless includes any claim by
Vendors’ agents, employees, representatives, or any Subcontractor or its employees.
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10.7

10.8

1

2)

10.9

Vendor expressly agrees to indemnify, defend, and hold harmless the state for any claim arising
out of or incident to Vendor's or any Subcontractor's performance or failure to perform the contract.
Vendor shall be required to indemnify, defend, and hold harmless the state only to the extent claim
is caused in whole or in part by negligent acts or omissions of Vendor.

Vendor waives its immunity under Title 51 to the extent it is required to indemnify, defend and hold
harmless state and its agencies, officials, agents or employees.
Personal Liability

It is agreed by and between the parties hereto that in no event shall any official, officer, employee
or agent of the state of Washington when executing their official duties in good faith, be in any way
personally liable or responsible for any agreement herein contained whether expressed or implied,
nor for any statement or representation made herein or in any connection with this agreement.

Insurance

Upon request, the Contractor is to furnish Department of Enterprise Services and/or the Customer
with a certificate(s) of insurance executed by a duly authorized representative of each insurer,
showing compliance with the insurance requirements set forth below.

The Contractor shall, at its own expense, obtain and keep in force insurance coverage which shall
be maintained in full force and effect during the term of the contract.

Liability Insurance

Commercial General Liability Insurance: Contractor shall maintain commercial general liability
(CGL) insurance, including contractual liability, in adequate quantity to protect against legal
liability arising out of this contract activity but no less than $1,000,000 per occurrence.

Additionally, the Contractor is responsible for ensuring that all subcontractors provide adequate
insurance coverage for the activities arising out of subcontracts.

Business Auto Policy: In the event that services delivered pursuant to this contract involve the
use of vehicles, either owned or unowned by the Contractor, automobile liability insurance shall
be required. The minimum limit for automobile liability is:

$1,000,000 per occurrence, using a Combined Single Limit for Bodily injury and property
damage.

The insurance required shall be issued by an insurance company/ies authorized to do business
within the state of Washington, and shall name the state of Washington, its agents, and employees
as additional insureds under the insurance policy/ies.

All policies shall be primary to any other valid and collectible insurance. Contractors shall instruct
the insurers to give state of Washington thirty (30) calendar days advance notice on any insurance
cancellations

Workers’ Compensation Coverage (if applicable)

The Contractor will at all times comply with all applicable workers’ compensation, occupational
disease, and occupational health and safety laws, statutes, and regulations to the full extent
applicable. The state will not be held responsible in any way for claims filed by the Contractor or
their employees for services performed under the terms of this contract.
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10.10

10.11

10.12

10.13

Nondiscrimination

During the performance of this Contract, the Vendor shall comply with all applicable federal and
state nondiscrimination laws, regulations and policies, including, but not limited to, Title VII of the
Civil Rights Act, 42 U.S.C. section 12101 et. seq.; the Americans with Disabilities Act (ADA); and,
Chapter 49.60 RCW, Discrimination — Human Rights Commission.

Antitrust

DES maintains that, in actual practice, overcharges resulting from antitrust violations are borne by
the Customer. Therefore, the Vendor hereby assigns to the state of Washington any and all of the
Vendor’s claims for such price fixing or overcharges which arise under federal or state antitrust

laws, relating to the materials, supplies, services and/or equipment purchased under this Contract.

Waiver

Failure or delay of DES or Customer to insist upon the strict performance of any term or condition
of the Contract or to exercise any right or remedy provided in the Contract or by law; or DES’ or
Customer’s acceptance of or payment for materials, supplies, services and/or equipment, shall not
release the Vendor from any responsibilities or obligations imposed by this Contract or by law, and
shall not be deemed a waiver of any right of DES or Customer to insist upon the strict performance
of the entire agreement by the Vendor. In the event of any claim for breach of Contract against the
Vendor, no provision of this Contract shall be construed, expressly or by implication, as a waiver by
DES or Customer of any existing or future right and/or remedy available by law.

Treatment of Assets

Title to all property furnished by Customer shall remain in Customer. Title to all property furnished
by Vendor, for which Vendor is entitled to reimbursement, other than rental payments, under this
Contract or any Second Tier Contract, shall pass to and vest in Customer pursuant to the
Ownership/Rights in Work Product and Data section. As used in this section, if the “property” is
Vendor’s proprietary, copyrighted, patented, or trademarked works, only the applicable license, not
title, is passed to and vested in Customer.

Any Customer property furnished to Vendor shall, unless otherwise provided herein or approved by
Customer, be used only for the performance of this Contract or any Second Tier Contract.

Vendor shall be responsible for any loss of or damage to property of Customer which results from
Vendor’s negligence or which results from Vendor’s failure to maintain and administer that property
in accordance with sound management practices.

Upon loss or destruction of, or damage to any Customer property, Vendor shall notify Customer
thereof and shall take all reasonable steps to protect that property from further damage.

Vendor shall surrender to Customer all Customer property upon completion, termination, or
cancellation of any Second Tier Contract.

All reference to Vendor under this section shall also include Vendor’s employees, agents, or
Subcontractors.
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10.14

Patent and Copyright Indemnification

Vendor, at its expense, shall defend, indemnify, and save DES and any Customer harmless from
and against any claims against DES or Customer that any Work Product supplied hereunder, or
Customer’s use of the Work Product within the terms of this Contract or any Second Tier Contract,
infringes any patent, copyright, utility model, industrial design, mask work, trade secret, trademark,
or other similar proprietary right of a third party worldwide. Vendor shall pay all costs of such
defense and settlement and any penalties, costs, damages and attorneys’ fees awarded by a court
or incurred by DES or Customer provided that DES or Customer;

Promptly notifies Vendor in writing of the claim, but DES’ or Customer’s failure to provide timely
notice shall only relieve Vendor from its indemnification obligations if and to the extent such late
notice prejudiced the defense or resulted in increased expense or loss to Vendor; and

Cooperates with and agrees to use its best efforts to encourage the Office of the Attorney General
of Washington to grant Vendor sole control of the defense and all related settlement negotiations.

If such claim has occurred, or in Vendor’s opinion is likely to occur, Customer agrees to permit
Vendor, at its option and expense, either to procure for Customer the right to continue using the
Work Product or to replace or modify the same so that they become noninfringing and functionally
equivalent. If use of the Work Product is enjoined by a court and Vendor determines that none of
these alternatives is reasonably available, Vendor, at its risk and expense, will take back the Work
Product and provide Customer a refund equal to the entire amount Customer paid to Vendor for
Vendor’s provision of the Work Product.

Vendor has no liability for any claim of infringement arising solely from:
Vendor compliance with any designs, specifications or instructions of Customer;

Modification of the Work Product by Customer or a third party without the prior knowledge and
approval of Vendor; or

Use of the Work Product in a way not specified by Vendor; unless the claim arose against Vendor’s
Work Product independently of any of these specified actions.

11 DISPUTES AND REMEDIES

111

Problem Resolution and Disputes

Problems arising out of the performance of this Contract shall be resolved in a timely manner at the
lowest possible level with authority to resolve such problem. If a problem persists and cannot be
resolved, it may be escalated within each organization.

In the event a bona fide dispute concerning a question of fact arises between DES or the Customer
and Vendor and it cannot be resolved between the parties through the normal problem escalation
processes, either party may initiate the dispute resolution procedure provided herein.

The initiating party shall reduce its description of the dispute to writing and deliver it to the
responding party. The responding party shall respond in writing within three Business Days. The
initiating party shall have three Business Days to review the Response. If after this review a
resolution cannot be reached, both parties shall have three Business Days to negotiate in good
faith to resolve the dispute.

If the dispute cannot be resolved after three Business Days, a Dispute Resolution Panel may be
requested in writing by either party who shall also identify the first panel member. Within three
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Business Days of receipt of the request, the other party will designate a panel member. Those two
panel members will appoint a third individual to the Dispute Resolution Panel within the next three
Business Days.

The Dispute Resolution Panel will review the written descriptions of the dispute, gather additional
information as needed, and render a decision on the dispute in the shortest practical time. Both
parties agree to be bound by the determination of the Dispute Resolution Panel.

Each party shall bear the cost for its panel member and share equally the cost of the third panel
member.

Both parties agree to exercise good faith in dispute resolution and to settle disputes prior to using a
Dispute Resolution Panel whenever possible.

DES, the Customer and Vendor agree that, the existence of a dispute notwithstanding, they will
continue without delay to carry out all their respective responsibilities under this Contract that are
not affected by the dispute.

If the subject of the dispute is the amount due and payable by Customer for services being
provided by Vendor, Vendor shall continue providing services pending resolution of the dispute
provided Customer pays Vendor the amount Customer, in good faith, believes is due and payable,
and places in escrow the difference between such amount and the amount Vendor, in good faith,
believes is due and payable.

Administrative Suspension

When in the state’s best interest, DES may at any time, and without cause, suspend the Contract
or any portion thereof for a period of not more than 30 calendar days per event by written notice
from the Contract Administrator to the Vendor’s Representative. Vendor shall resume performance
on the next business day following the 30th day of suspension unless an earlier resumption date is
specified in the notice of suspension. If no resumption date was specified in the notice of
suspension, the Vendor can be demanded and required to resume performance within the 30 day
suspension period by the Contract Administrator providing the Vendor’'s Representative with written
notice of such demand.

Force Majeure

The term “force majeure” means an occurrence that causes a delay that is beyond the control of
the party affected and could not have been avoided by exercising reasonable diligence. Force
majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar
occurrences.

Exceptions: Except for payment of sums due, neither party shall be liable to the other or deemed
in breach under this Contract if, and to the extent that, such party's performance of this Contract is
prevented by reason of force majeure.

Notification: If either party is delayed by force majeure, said party shall provide written notification
within 48 hours. The notification shall provide evidence of the force majeure to the satisfaction of
the other party. Such delay shall cease as soon as practicable and written notification of same
shall likewise be provided. So far as consistent with the Rights Reserved below, the time of
completion shall be extended by Contract Amendment for a period of time equal to the time that the
results or effects of such delay prevented the delayed party from performing in accordance with this
Contract.
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11.6

11.7

Rights Reserved: DES reserves the right to authorize an amendment to this Contract, terminate
the Contract, and/or purchase materials, supplies, equipment and/or services from the best
available source during the time of force majeure, and Vendor shall have no recourse against the
state.

Alternative Dispute Resolution Fees and Costs

In the event that the parties engage in arbitration, mediation or any other alternative dispute
resolution forum to resolve a dispute in lieu of litigation, both parties shall share equally in the cost
of the alternative dispute resolution method, including cost of mediator or arbitrator. In addition,
each party shall be responsible for its own attorneys’ fees incurred as a result of the alternative
dispute resolution method.

Non-Exclusive Remedies

The remedies provided for in this Contract shall not be exclusive but are in addition to all other
remedies available under law.

Liguidated Damages

Liquidated Damages may be applicable under Customer Second Tier Contracts. Customer shall
include any Liquidated Damages clause in its Second Tier Contract.

Limitation of Liability

The parties agree that Vendor, DES and Customer shall not be liable to each other, regardless of
the form of action, for consequential, incidental, indirect, or special damages except a claim related
to bodily injury or death, or a claim or demand based on breach of the Security of the System,
patent, copyright, or other intellectual property right infringement, in which case liability shall be as
set forth elsewhere in this Contract or in the related Second Tier Contract. Except as set forth in
this section, any further limitation of liability shall be only as set forth in Customer’s Second Tier
Contract. This section does not modify any sections regarding liquidated damages or any other
conditions as are elsewhere agreed to herein between the parties. The damages specified in the
sections titled Termination for Default and Retention of Records are not consequential, incidental,
indirect, or special damages as that term is used in this section.

Vendor, DES and Customer shall not be liable for damages arising from causes beyond the
reasonable control and without the respective fault or negligence of Vendor, DES or Customer.
Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a
governmental body other than DES or Customer acting in either a sovereign or contractual
capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine restrictions, strikes,
freight embargoes, and unusually severe weather; but in every case the delays must be beyond the
reasonable control and without fault or negligence of Vendor, DES, or Customer, or their respective
Subcontractors.

If delays are caused by a Subcontractor without its fault or negligence, Vendor shall not be liable
for damages for such delays, unless the Services to be performed were obtainable on comparable
terms from other sources in sufficient time to permit Vendor to meet its required performance
schedule.
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Vendor, DES and Customer shall not be liable for personal injury to another party or damage to
another party’s property except personal injury or damage to property proximately caused by such
party’s respective fault or negligence.

11.8 Federal Funding

In the event that federally funded Solicitations result from this Contract, the Vendor may be
required to provide additional information (free of charge) at the request of DES or Customer and
additional restrictions may apply.

11.9 Federal Restrictions on Lobbying

Vendor certifies that under the requirements of Lobbying Disclosure Act, 2 U.S.C., Section 1601 et
seq., ho Federal appropriated funds have been paid or will be paid, by or on behalf of the Vendor,
to any person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal contract, the making of any Federal
grant, the making of any Federal loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan,
or cooperative agreement.

11.10 Debarment and Suspension

Vendor certifies, that neither it nor its “principals” (as defined in RCW 39.26.010 (9) or other state
statute, regulation or policy) is presently debarred or suspended, declared ineligible, or voluntarily
excluded from participation in this transaction by any Federal or state department or agency.

As new laws, rules, and policies are implemented, they will apply to this Contract.

11.11 Failure to Perform

If Vendor fails to perform any substantial obligation under this Contract or any Second Tier
Contract, DES and/or Customer, as applicable, shall give Vendor written notice of such failure to
perform. If after 30 calendar days from the date of the written notice Vendor still has not performed,
then DES or Customer may withhold all monies due and payable to Vendor, without penalty to DES
or Customer, until such failure to perform is cured or otherwise resolved.

12 CONTRACT TERMINATION

12.1 Material Breach

A Vendor may be terminated for cause by DES, at the sole discretion of the Contract Administrator,
for failing to perform a contractual requirement or for a material breach of any term or condition.
Material breach of a term or condition of the Contract may include but is not limited to:

1. Vendor failure to perform services or deliver materials, supplies, or equipment by the date
required or by an alternate date as mutually agreed in a written amendment to the
Contract;

2. Vendor failure to carry out any warranty or fails to perform or comply with any mandatory
provision of the contract;

3. Vendor becomes insolvent or in an unsound financial condition so as to endanger
performance hereunder;
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4. Vendor becomes the subject of any proceeding under any law relating to bankruptcy,
insolvency or reorganization, or relief from creditors and/or debtors that endangers the
Vendor’s proper performance hereunder;

5. Appointment of any receiver, trustee, or similar official for Vendor or any of the Vendor’s
property and such appointment endangers the Vendor’s proper performance hereunder;

6. A determination that the Vendor is in violation of federal, state, or local laws or regulations
and that such determination renders the Vendor unable to perform any aspect of the
Contract.

Opportunity to Cure

In the event that Vendor fails to perform a contractual requirement or materially breaches any term
or condition, DES may issue a written cure notice. The Vendor may have a period of time in which
to cure. The DES is not required to allow the Vendor to cure defects if the opportunity for cure is
not feasible as determined solely within the discretion of DES. Time allowed for cure shall not
diminish or eliminate Vendor's liability for liquidated or other damages, or otherwise affects any
other remedies available against Vendor under the Contract or by law.

If the breach remains after Vendor has been provided the opportunity to cure, DES may do any one
or more of the following:

1. Exercise any remedy provided by law;
Terminate this Contract and any related Contracts or portions thereof;

Procure replacements and impose damages as set forth elsewhere in this Contract;

2

3

4. Impose actual or liquidated damages;

5. Suspend or bar Vendor from receiving future Solicitations or other opportunities;
6

Require Vendor to reimburse the state for any loss or additional expense incurred as a
result of default or failure to satisfactorily perform the terms of the Contract.

Termination for Cause

In the event the Contract Administrator, in its sole discretion, determines that the Vendor has failed
to comply with the conditions of this Contract in a timely manner or is in material breach, the
Contract Administrator has the right to suspend or terminate this Contract, in part or in whole. The
Contract Administrator shall notify the Vendor in writing of the need to take corrective action. If
corrective action is not taken within 30 calendar days or as otherwise specified by the Contract
Administrator, or if such corrective action is deemed by the Contract Administrator to be
insufficient, the Contract may be terminated. The Contract Administrator reserves the right to
suspend all or part of the Contract, withhold further payments, or prohibit the Vendor from incurring
additional obligations of funds during investigation of the alleged breach and pending corrective
action by the Vendor or a decision by the Contract Administrator to terminate the Contract.

In the event of termination, DES shall have the right to procure for all Customers any replacement
materials, supplies, services and/or equipment that are the subject of this Contract on the open
market. In addition, the Vendor shall be liable for damages as authorized by law including, but not
limited to, any price difference between the original contract and the replacement or cover contract
and all administrative costs directly related to the replacement contract, e.g., cost of the competitive
bidding, mailing, advertising and staff time.
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If it is determined that: (1) the Vendor was not in material breach; or (2) failure to perform was
outside of Vendor's or its Subcontractor’s control, fault or negligence, the termination shall be
deemed to be a "Termination for Convenience" or (3) Vendor or its principals are debarred as
defined in 49 CFR. 29.105 (p). The rights and remedies of DES and/or the Customer provided in
this Contract are not exclusive and are in addition to any other rights and remedies provided by
law.

Termination for Default

If Vendor violates any material term or condition of this Contract or any Second Tier Contract, as
applicable, or fails to fulfill in a timely and proper manner its material obligations under this
Contract, or any Second Tier Contract, as applicable, then the DES Master Contract Administrator
or Customer shall give Vendor written notice of such failure or violation, and the failure or violation
shall be corrected by Vendor within 30 calendar days or as otherwise agreed. If such breach is not
capable of cure within 30 days, Vendor must commence cure within such 30 day period and
diligently pursue completion of such cure. If Vendor’s failure or violation is not so corrected, this
Contract may be terminated immediately by written notice from DES to Vendor, or a Second Tier
Contract may be terminated by written notice to Vendor from Customer.

In the event of termination of an Second Tier Contract by Customer or this Contract by DES,
Customer or DES shall have the right to procure the services that are the subject of this Contract
on the open market and Vendor shall be liable for all damages, including, but not limited to: (i) the
cost difference between the original Master Contract price for the services and the replacement
costs of such services acquired from another vendor; (ii) if applicable, all administrative costs
directly related to the replacement of the Second Tier Contract or this Master Contract, such as
costs of competitive bidding, mailing, advertising, applicable fees, charges or penalties, staff time
costs; and, (iii) any other direct costs to Customer or DES resulting from Vendor’s breach. DES and
Customer shall have the right to deduct from any monies due to Vendor, or that thereafter become
due, an amount for damages that Vendor will owe DES or Customer for Vendor’s default.

If either DES or Customer violates any material term or condition of this Contract or any Second
Tier Contract, as applicable, or fails to fulfill in a timely and proper manner its obligations under this
Contract or a Second Tier Contract, as applicable, then Vendor shall give DES or Customer, as
appropriate, written notice of such failure, which shall be corrected by DES or Customer within 30
calendar days, or as otherwise agreed. If such failure to perform is not so corrected, Customer’s
Second Tier Contract may be terminated by written notice from Vendor to Customer or, if
appropriate, this Master Contract may be terminated by written notice from Vendor to DES.

If the failure to perform is without the defaulting party’s control, fault, or negligence, the termination
shall be deemed to be a Termination for Convenience.

This section shall not apply to any failure(s) to perform which results from the willful, reckless or
negligent acts or omissions of the aggrieved party.
Termination for Convenience

When, at the sole discretion of DES, it is in the best interest of the state, DES may terminate this
Contract, in whole or in part, by 14 calendar days written notice to Vendor.

Customer may terminate a Second Tier Contract upon 14 calendar days written notice to Vendor. If
a Second Tier Contract is so terminated, Customers are liable only for payments for Services
received and accepted by Customer prior to the effective date of termination.
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Termination for Withdrawal of Authority

In the event that DES’s or Customer’s authority to perform any of its duties is withdrawn, reduced,
or limited in any way after the commencement of this Contract or any Second Tier Contract and
prior to normal completion, DES may terminate this Contract, or Customer may terminate its
Second Tier Contract(s), by seven calendar days written notice to Vendor. No penalty shall accrue
to DES or Customer in the event this section shall be exercised. This section shall not be construed
to permit DES to terminate this Contract, or Customer to terminate any Second Tier Contract, in
order to acquire similar Services from a third party.

Termination for Non-Appropriation of Funds

If funds are not appropriated to Customer to continue any Second Tier Contract, in any future
period, Customer may terminate any Second Tier Contract by 30 calendar days written notice to
Vendor or work with Vendor to arrive at a mutually-acceptable resolution of the situation. Customer
will not be obligated to pay any further charges for services including the net remainder of agreed
to consecutive periodic payments remaining unpaid beyond the end of the then-current period(s).
Customer agrees to notify Vendor in writing of such non-appropriation at the earliest possible time.
No penalty shall accrue to Customer in the event this section shall be exercised. This section shall
not be construed to permit Customer to terminate any Second Tier Contract, in order to acquire
similar services from a third party.

Termination for Conflict of Interest

DES may terminate this Contract, or Customer may terminate any Second Tier Contract, by written
notice to Vendor if DES or Customer determines, after due notice and examination, that any party
has violated chapter 42.52 RCW, Ethics in Public Service, or any other laws regarding ethics in
public Solicitations and procurement and performance of contracts. In the event this Contract or
any Second Tier Contract is so terminated, DES or Customer, as applicable, shall be entitled to
pursue the same remedies against Vendor as it could pursue in the event Vendor breaches this
Contract or any Second Tier Contract, as applicable.

Termination by Mutual Agreement

DES and the Vendor may terminate this Contract in whole or in part, at any time, by mutual
agreement.

Termination Procedure

Upon termination of this Master Contract or any Second Tier Contract, DES or Customer, in
addition to any other rights provided in this Master Contract and applicable Second Tier Contract
may require Vendor to deliver to Customer any property specifically produced or acquired for the
performance of such part of this Master Contract or Second Tier Contract as has been terminated.
The section titled Treatment of Assets shall apply in such property transfer.

Unless otherwise provided herein, Customer shall pay to Vendor the agreed-upon Price, if
separately stated, for the Services received by Customer, provided that in no event shall Customer
pay to Vendor an amount greater than Vendor would have been entitled to if this Master Contract
or Second Tier Contract had not been terminated. Failure to agree on such determination shall be
a dispute within the meaning of the section of this Master Contract entitled Disputes. Customer
may withhold from any amounts due Vendor such sum as Customer determines to be necessary to
protect Customer from potential loss or liability.
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Vendor shall pay any amounts due Customer as the result of termination within 30 calendar days of
notice of the amounts due. If Vendor fails to make timely payment, Customer may charge interest
on the amounts due at one percent per month until paid in full.

13 CONTRACT EXECUTION

13.1 Entire Agreement

This Contract document and all citations and subsequently issued Amendments comprise the
entire agreement between DES and the Vendor. No other statements or representations, written or
oral, shall be deemed a part of the Contract.

This Contract sets forth the entire agreement between the parties with respect to the subject matter
hereof and except as provided in the section titled Vendor Commitments, Warranties and
Representations, understandings, agreements, representations, or warranties not contained in this
Contract or a written amendment hereto shall not be binding on either party. Except as provided
herein, no alteration of any of the terms, conditions, delivery, price, quality, or specifications of this
Contract will be effective without the written consent of both parties.

13.2 Order of Precedence, Incorporated Documents, Conflict and Conformity
The headings used herein are inserted for convenience only and shall not control or affect the
meaning or construction of any of the sections.

13.2.1 Order of Precedence

In the event of any inconsistency in this Contract, the inconsistency shall be resolved in the
following order of precedence:

1. Applicable federal and state statutes, laws, and regulations;

Mutually agreed written Amendments to this Contract

This Contract and all Schedules thereto;

The Solicitation with all attachments and exhibits, and all Amendments thereto;

Vendor's Response to the Solicitation;

o g~ w0 N

All Vendor or manufacturer publications, written materials and schedules, charts,
diagrams, tables, descriptions, other written representations and any other supporting
materials Vendor made available to DES or Customer and used to affect the sale of
Services to Customer.

13.2.2 Incorporated Documents

Each of the documents listed below is, by this reference, incorporated into this Contract as
though fully set forth herein.

1. The Solicitation with all attachments and exhibits, and all amendments thereto;

2. Vendor’s Response to the Solicitation;

3. The terms and conditions contained on Customer’s Order Documents, if used; and
4

All Vendor or manufacturer publications, written materials and schedules, charts,
diagrams, tables, descriptions, other written representations and any other supporting
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materials Vendor made available to DES or Customer and used to affect the sale of
Services to Customer.

13.2.3 Conflict

To the extent possible, the terms of this Contract shall be read consistently.

13.2.4 Conformity

If any provision of this Contract violates any Federal or state of Washington statute or rule of law,
it is considered modified to conform to that statute or rule of law.
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Legal Notices

Any notice or demand or other communication required or permitted to be given under this Contract
or applicable law shall be effective only if it is in writing and signed by the applicable party, properly
addressed, and delivered in person, or by a recognized courier service, or deposited with the
United States Postal Service as first-class mail, postage prepaid certified mail, return receipt
requested, to the parties at the addresses provided in this section. For purposes of complying with
any provision in this Contract or applicable law that requires a “writing,” such communication, when
digitally signed with a Washington state Licensed Certificate, shall be considered to be “in writing”
or “written” to an extent no less than if it were in paper form.

To Vendor at:

Kearns & West

Attn: Debra Nudelman, Principal, Senior Mediator
720 SW Washington Street, Suite 710

Portland , OR , 97205

Phone: (503) 221-1650, Ext. 1302
Fax: (503) 221-1645
E-mail: dnudelman@kearnswest.com

To DES at:

If by courier: If by US Postal Service:

WA State Department of Enterprise Services = WA State Department of Enterprise Services
Attn: Rachelle Rehse Attn: Rachelle Rehse

1500 Jefferson St SE PO Box 41411

Olympia WA 98501 Olympia, WA 98504-1411

Phone: 360-407-8122
Fax: 360-586-2426
Email: rachelle.rehse@des.wa.gov

or to Customers at the address listed on their Second Tier Contract.

Notices shall be effective upon receipt or four business days after mailing, whichever is earlier. The
notice address as provided herein may be changed by written notice given as provided above.
Liens, Claims, and Encumbrances

All materials, equipment, supplies and/or services shall be free of all liens, claims, or
encumbrances of any kind, and if DES or the Customer requests, a formal release of same shall be
delivered to the respective requestor.

Authority to Bind

The signatories to this Contract represent that they have the authority to bind their respective
organizations to this Contract.
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13.6 Counterparts

This Contract may be executed in counterparts, in a single original, or duplicate originals. As
applicable, each counterpart or each duplicate shall be deemed an original copy of this Contract
signed by each party, for all purposes.

In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all
attachments, do agree in each and every particular and have thus set their hands hereunto.

August 28, 2015
Ig_“mr_'&/ Date Signature Date

Rachelle Rehse, Contracts Specialist Debra Nudelman, Principal, Senior Mediator
Pnint or Type Name and Title Print or Type Name and Tille

? 20-15

Date

Approved Approved
Brent Duncan, Procurement Supervisor Kearns & West, Inc

WA State Department of Enterprise Services
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